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INTRODUCTION

1. Pending before Special Master Garrie is Plaintiffs’ Motion to Compel Production

of Named Plaintiffs’ Content and Information.
BACKGROUND

2. On November 25, 2019, Plaintiffs’ served Requests for Production Nos. 9-13,
which seek documents relating to the named Plaintiffs in this matter (“Named Plaintiffs”).! See
Plaintiffs’ Motion to Compel Production of Named Plaintiffs’ Content and Information, Exhibit
1. In brief, Request No. 9 seeks all documents relating to each of the Named Plaintiffs; Request
No. 10 seeks documents sufficient to show the categories of content and information Facebook
collects, tracks, and maintains about them; and Requests Nos. 11-13 seek documents identifying
third parties that were able to access information about the Named Plaintiffs. 1d.

3. In response to Requests for Production Nos. 9-13, Facebook produced more than
one million pages of individual user data it maintained relating to the Named Plaintiffs, most of
which was obtained from the “Download Your Information” tool (“DYI Tool”).> The data
obtained from the DYI Tool is mostly limited to information pertaining to users’ on platform
Facebook activity. See Facebook’s Opposition to Plaintiffs’ Motion to Compel Production of
Named Plaintiffs’ Content and Information, Exhibit B.

4. Statements by Facebook’s counsel during an August 14, 2020 discovery hearing
indicated that Facebook maintained additional data related to the Named Plaintiffs that was not

produced. See 8/14/2020 Discovery Hearing Transcript at 8:10-13 (“There is other — there’s

! There were originally 30 named Plaintiffs, but this has been reduced to nine named Plaintiffs.

2 The DYI Tool is a tool by which Facebook users can download certain pieces of information
related to the user’s Facebook activity and related data. A list of the types of information that can
be downloaded via the DYI Tool is provided in Exhibit B.
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Facebook-generated information, information generated by third parties, information received
from third parties. We have not represented that that is comprehensively included in our
production.”).

5. Plaintiffs filed a motion last September to compel additional discovery related to

Requests for Production Nos. 9-13. See Plaintiffs’ Motion to Compel Production of Named

Plaintiffs’ Content and Information, Exhibit 4. Plaintiffs asked the Court to compel production of

sensitive information Facebook derives and collects from business partners, app developers,
apps, and other sources. This request included “native, appended and behavioral data” and
purportedly anonymized data that could be connected to the Named Plaintiffs. Id. at 7-11.

6. On October 8, 2020, Facebook responded to Plaintiffs’ motion to compel. See
Plaintiffs’ Motion to Compel Production of Named Plaintiffs” Content and Information, Exhibit
3. Facebook contended that all information related to the Named Plaintiffs that they did not
themselves share on Facebook was outside the scope of the case; that all information not shared
through one of the four theories of the case was not within the scope of the case; that Plaintiffs
were not entitled to all data collected from third parties about the Named Plaintiffs; that the
Stored Communications Act and Video Protection Privacy Act claims did not require the
production of additional data Facebook had collected about the Named Plaintiffs; and that
Facebook could not reasonably collect any of the additional information Plaintiffs sought. Id. at
6-10.

7. On October 29, 2020, Judge Corley issued Discovery Order No. 9, ruling “that
discovery is not as limited as Facebook contends” and “the discoverable user data at issue

includes: [1] Data collected from a user’s on-platform activity; [2] Data obtained from third

2
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parties regarding a user’s off-platform activities; and [3] Data inferred from a user’s on or off-
platform activity.” See Discovery Order No. 9 at 2.

8. In Discovery Order No. 11, Judge Corley provided further clarification on the
discoverable user data intended to be included under Discovery Order No. 9:

It also contended that Plaintiffs conceded that user data not shared with or
accessible to third parties is not relevant, (Dkt.No. 548 at 10), and because
Facebook does not share inferred user data, the inferred user data Facebook
maintains is not relevant. Facebook both collects and uses data about its users as
part of its business model, including data derived from third parties. How it
specifically uses this data is an open question, but if the Court were to accept
Facebook’s arguments about the scope of production, it would eliminate Discovery
Order No. 9’s third category of discovery: data inferred from a user’s on or off-
platform activity. What is needed now is more detail about Facebook’s collection
and use of user data so future discovery requests can be tailored to Plaintiffs’ better
understanding of the internal operations of Facebook as well the terminology it uses
for describing data that is potentially responsive to Plaintiffs’ discovery requests.
See Discovery Order No. 11 at 1.

9. Following Judge Corley’s orders, Facebook did not produce additional documents
in response to Requests for Production Nos. 9-13.

10.  On October 6, 2021, Special Master Garrie and Judge Andler declared impasse on
the issue of whether Facebook should be compelled to produce additional documents related to
the Named Plaintiffs pursuant to Discovery Order No. 9.

11.  On October 18, 2021, Plaintiffs submitted their opening brief to Special Master
Garrie on this issue. See Plaintiffs’ Motion to Compel Production of Named Plaintiffs’ Content
and Information. Plaintiffs argue that (a) the court has already determined the information
Plaintiffs seek is relevant—whether or not Facebook claims that it has been shared; (b) whether

the Named Plaintiffs’ information was shared is a contested question on which Plaintiffs are

entitled to evidence; (c) Facebook has failed to substantiate a disproportionate burden in

3
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identifying the data it possesses relating to nine people; and (d) Plaintiffs have made proposals to
reduce the burden of production on Facebook. Id.

12.  On October 28, 2021, Facebook submitted its Opposition to Plaintiffs’ Motion to
Compel Production of Named Plaintiffs’ Content and Information. See Opposition to Plaintiffs’
Motion to Compel Production of Named Plaintiffs’ Content and Information. Facebook argues,
among other things, that (a) the scope of discovery is limited to information Facebook shared with
third parties; (b) Plaintiffs are judicially estopped from seeking information that was not shared;
and (c) the information Plaintiffs now seek is nonresponsive and otherwise unavailable. Id.

13.  On November 2, 2021, Plaintiffs submitted their Reply in which they argue, among
other things, (a) Judge Corley’s orders entitle Plaintiffs to the discovery they seek; (b) Plaintiffs
are entitled to probe Facebook’s assertion that it has already produced all the content and
information it has shared or made accessible to third parties; (c) Plaintiffs are entitled to answers
to Interrogatories 16 and 17; and (d) the relief Plaintiffs are requesting is intended to lighten
Facebook’s burden. See Reply in Support of Plaintiffs’ Motion to Compel Production of Named
Plaintiffs’ Content and Information.

14.  Facebook subsequently objected to Plaintiffs reply claiming that Plaintiffs
introduced new arguments and evidence for the first time, in violation of the Discovery Protocol.
See Facebook’s Response to Plaintiffs’ Objection Regarding Named Plaintiffs’ Data Briefing
(“Plaintiffs sought new relief and introduced twelve new documents that Plaintiffs suddenly
claim show gaps in Facebook’s productions.”).

15.  On November 29, 2021, Special Master Garrie issued an Order Re: Plaintiff’s

Motion to Compel Plaintiff Data.
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16.  On December 10, 2021, Facebook submitted a Motion for Reconsideration of the

Order Re: Plaintiff’s Motion to Compel Plaintiff Data.
FINDINGS

17.  Special Master Garrie finds that Discovery Order No. 9 does not limit the scope of
discoverable data related to the Named Plaintiffs to data that was shared with third parties, as
Facebook contends, because Judge Corley’s ruling contains no language indicating such a
limitation: “Accordingly, the court rules the discoverable user data at issue includes: [1] Data
collected from a user’s on-platform activity; [2] Data obtained from third parties regarding a user’s
off-platform activities; and [3] Data inferred from a user’s on or off-platform activity.” See
Discovery Order No. 9 at 2.

18.  Moreover, Judge Corley clarified that Facebook’s interpretation of Discovery
Order No. 9 is not what Judge Corley intended: “How [Facebook] specifically uses this data is an
open question, but if the Court were to accept Facebook’s arguments about the scope of production,
it would eliminate Discovery Order No. 9’s third category of discovery: data inferred from a user’s
on or off-platform activity.” See Discovery Order No. 11, at 1.

19.  Special Master Garrie finds that Facebook appears to maintain data related to the
Named Plaintiffs that was not produced in response Requests for Production Nos. 9-13. See
8/14/2020 Discovery Hearing Transcript at 8:10-13 (“There is other — there’s Facebook-generated
information, information generated by third parties, information received from third parties. We
have not represented that that is comprehensively included in our production.”). For example,
documents produced by Facebook indicate that Facebook collects data referred to as “Appended
Data,” including public records, auto registration data, retail purchases, and credit card purchases,

all of which fall into the second category of data from Discovery Order No. 9. See Plaintiffs’

5
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Motion to Compel Production of Named Plaintiffs’ Content and Information, Exhibit 11 (FB-CA-
MDL-00213424). However, Facebook has not produced this data as it is not available via the DYI
Tool. See Facebook’s Opposition to Plaintiffs’ Motion to Compel Production of Named Plaintiffs’
Content and Information, Exhibit B.

20. Special Master Garrie finds that Plaintiffs requested new relief (answers to
Interrogatories 16-17) and introduced new evidence (exhibits C, D, E, F, H, 1, and J to Plaintiffs’
Reply) in their Reply brief in violation of the Discovery Protocol. Accordingly, Special Master
Garrie did not consider this request for new relief or the new evidence items in reaching the
findings herein.

//
//
//
//
//
//
//
//
//
//

/l

3 Facebook also appears to maintain data relating to the Named Plaintiffs> on-platform activity
that has not been provided, such as inferred interest and behavior data. See Exhibit L.
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ORDER

21.  No later than December 28, 2021, Facebook is to provide the following
information for each of the data sources listed in Exhibit A to the Declaration of David Pope,
submitted with Facebook’s Motion for Reconsideration of the Order Re: Plaintiff’s Motion to
Compel Plaintiff Data: (1) a high level description of the most common functions and purposes
of the system; and (2) the business units, divisions, or groups that use the system.

22.  No later than January 5, 2022, Plaintiffs are to submit a list of systems from
which Plaintiffs believe Facebook should produce data relating to the named Plaintiffs,
explaining for each system why they believe the data should be produced. Special Master Garrie
will subsequently issue a ruling on the systems from which Facebook is to produce named

Plaintiff data.

IT IS SO ORDERED.

Friday, December 17, 2021 ) {L ‘g 6’ -
Daniel Garrie
Discovery Special Master
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1] L Introduction
2 Facebook respectlully seeks reconsideration of the Special Master’s November 29, 2021 Order

3 || re: Plaintiffs” Motion to Compel Production of Plaintiff Data (the “tentative order™). The tentative

4 || order, if it became final, would require Facebook _
s | I 1 Faccbook initially raised this
6 || infeasibility to Judge Corley, Plaintiffs insisted that they were not seeking user data relating to Named

7 || Plaintilfs unless it was shared or made accessible 10 third parties, and they assured the Court that this

] linutation would narrow the information Facebook had to produce. The (ocus then turned to whether

9 || Facebook had produced the three categories of user data that Judge Corley found potentially relevant,
10 || with the understanding that it could be relevant only if it met the “shared or made accessible™ test that
11 || Plaintiffs themselves advanced.

12 The Special Master’s tentative order threatens to undo this forward progress and send the parties
13 || back to square one. Facebook thus secks reconsideration of the tentative order (1) to the extent that it
14 || unwinds more than one year of negotiations, litigation, and the parties” agreement by expanding
15 || relevant Named Plaintiff data bevond data that was shared or made accessible, and (2) because
16 || compliance with the tentative order as written, particularly within the specified timeframe, is not

17 || feasible, as set forth in the accompanying declarations of Mengge Ii and David Pope.

18 || 1L Facebook seeks reconsideration of the Special Master's finding that data relating to the
19 Named Plaintiffs is discoverable even if not shared.
20 Facebook secks reconsideration of the Special Master’s finding that “Discovery Order No. 9

21 || does not limit the scope of discoverable data related to the Named Plaintiffs to data that was shared
22 || with third parties . . . because Judge Corley’s ruling contains no language indicating such a limitation.”
23 || Order9 15 (Exhibit G).

24 1. Discovery Order No. 9 does state that the user data relevant to this case is limited to
25 || shared data. But Discovery Order No. 9 largely addressed a separate issue. In the briefs underlying
26 || Discovery Order No, 9, Facebook argued that relevant user data is data that users posted on Facebook.

27 || Judge Corley rejected this position on the basis that relevant data includes all data that Facebook shares

28 || with third parties (whether posted on Facebook or not). Judge Corley wrote: “Plaintiffs correctly argue

I
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that Facebook's restrictive view of relevant discovery would exclude an enormous amount of
information that Facebook collects and shares with third parties about Facebook’s users. The district
court’s order (Dkt. No. 298) did not limit Plaintiffs’ claims to only challenging the sharing of data
Facebook collects [rom a user’s on-plaiform activity: the claims also challenge Facebook’s sharing ol
user data and alleged failure to monitor how third parties used such shared information.” Dkt 557 at
-2 (emphases added) (Exhibit I). Judge Corley went on to describe three categories of discoverable
data that included both on-Facebook and off-Facebook activities. /d. at 2. Her description of these
categories of data did not reverse her prior language clarifying that the scope of Plaintiffs” live claims—
and therefore the scope of relevant discovery—concerns “Facebook’s sharing of user data.” /d.

2. Discovery Order No. 9 did not dedicate significant space to clarifying that the scope of

discoverable user data is data that Facebook shared with third parties because the parties agreed on

this point. In the briefing underlying Discovery Order No. 9, Plaintiffs stated: “Plaintiffs seck only a
holding that the sensitive data Facebook collected about ten Named Plaint,,fs and shared with third
parties is relevant.” Dkt, 547-3 at 9 (emphasis in original) (Exhibit J)." Plaintiffs explicitly represented
that their narrowed request would narrow the scope of discovery: “Plaintiffs do not contend that

information that was not shared is relevant, which substantially narrows the information Facebook

would be required to produce in this case.” Id. (emphasis added). In particular, Plaintiffs told Judge

Corley that they did “not demand . . . *that Facebook search millions of disaggregated data sets for any
data to have ever crossed Facebook’s systems relating to a Named Plaintiff and any derivative materials
drawing on that data,”” /d. (quoting Facebook’s opposition brief). The Special Master's tentative
order, however, would require exactly that.

3 Al the December 9, 2020 hearing before Judge Corley on this subject, counsel for

Plaintiffs reiterated that the information that they sought about Named Plaintiffs was “information

' Plaintiffs repeated this position numerous times in their briefing. See Dk1. 547-3 at 1 (“This discovery
dispute concerns sensitive user information that Facebook has shared with third parties without users’
consent.”); id. at 2 (“[S]ensitive user information is relevant i’ Facebook shared it without users’
consent.”); id. at 4 (*[T]he legal theories upheld at the pleading stage™ turn on “whether Facebook
shared [sensitive information] with third parties.”); id. at 5 (*Plaintiffs have standing . . . because their
sensitive information was disseminated to third parties in violation of their privacy.” (quotation marks
and citation omitted)); id. at 9 (“Plaintiffs seck an order holding that all sensitive data about the ten
Named Plaintiffs that Facebook shared with or made accessible to third parties is relevant to this
action.”).

2
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o

shared or made accessible.” Opp. Ex. R at 18:15-16 (Exhibit F) (argument by Counsel Loeser to Judge

2| Corley).

3 4, In briefing before the Special Master, Plaintiffs again conceded: “Plaintiffs have always
4 || sought, and continue to seek, content and information that has been shared with or made accessible to
5| third parties. And they are not arguing that content and information is relevant if Facebook did not
6 || share it with or make it accessible to third parties.” Plaintiffs” Reply at 1 (Exhibit H).

7 5. By declining to “limit the scope of discoverable data related to the Named Plaintiffs to
8 || data that was shared with third parties,” Order 1 15, the Special Master’s tentative order could inject
9| the extremely burdensome discovery that the parties and Judge Corley have already recognized is not

10 || at issue. To the extent the Special Master meant only that discoverable information included
11 || information “shared or made accessible™—which would be consistent with Plaintiffs’ statements and
12 || Judge Corley’s orders—Facebook respectfully requests that the tentative order be clarified to say so.

13 6. The Special Master’s order also cites Discovery Order No. 11 as evidence that “Judge
14 || Corley clarified that Facebook’s interpretation of Discovery Order No. 9 1s not what Judge Corley
15 || intended.” Ordery 16. Judge Corley did not issue Discovery Order No. 11 in order to clarify or expand
16 || her prior order. Judge Corley issued Discovery Order No. 11 to describe the scope of a 30(b)(6)
17 || deposition that she authorized at a December 9, 2020 discovery hearing. Dkt. 588 at 1 (Exhibit K).
18 || The purpose of that deposition was to allow Plaintiffs to explore whether any data Facebook shares
19 || with third parties had not been produced for the Named Plaintiffs. Facebook had already explained
20 || that it does not share inferences about users with third parties. See Opp. Ex. R. at 20:15-18.> But
21 || Plaintiffs expressed “disbelief™ in Facebook's representations about what data was shared with third
22 || parties, and demanded a deposition to verily those representations: “We just don’t believe . . . their
23 || description of what is or is not shared or made accessible. We need to put somebody under oath and

24 || have them testify about that.,” /d. at 26:7-9, 28:15-17 (emphasis added). Judge Corley therefore

26 || * This is for a basic technological reason. When a third party—such as an app developer or business

partner—obtains user-related data, it accesses it through an “application programming interface.” or

27| “APL” Opp. Ex. EYY 3-7 (Exhibit E). The APls at issue pulled information from Facebook’s “Social

Graph,” not data warchouses like Hive. See id. A user’s DY file, which Facebook produced for all

28 || Named Plaintiffs, contains the most complete current set of data about that user that is in the Social
Graph (and more). See Opp. Ex. C 9 5 (Exhibit D).
3
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o

allowed Plainti{fs to conduct a 30(b)(6) deposition for that purpose: “to verily the representation that

2 || ves, we collect this information—inferential data, but it is not made accessible to third parties.” /d. at
3 35:3-5.

4 T Discovery Order No. 11 describes the scope of the deposition Judge Corley authorized:
5| it does not alter Discovery Order No. 9. The statement [rom Discovery Order No. 11 that the Special
6 || Master quoted in his order confirms this: “How [Facebook] specifically uses this data is an open
7 || question, but if the Court were to accept Facebook's arguments about the scope of production, it would
8 || eliminate Discovery Order No. 9’s third category of discovery: data inferred from a user’s on or off-
9 || platform activity.” Order ¥ 16 (quoting Discovery Order No. 11). That statement confirms that f

10 || Facebook did not share ir ferred data—the question that the 30(b)(6) deposition was meant to verify—
11 || then the third category «f data would not be discoverable. Respectlully, the Special Master’s reading
12 || of this statement to mean that non-shared data is discoverable is incorrect and contrary to Discovery
13 || Order No. 9, the briefing underlying it, Discovery Order No. 11, and the entire purpose of the 30(b)(6)
14 || deposition that Judge Corley authorized.

15 WL  Inany event, Facebook seeks reconsideration of the Special Master’s order regarding

16 what information Facebook must produce.

17 Even if the Special Master does not reconsider his finding that “Discovery Order No. 9 does
18 || not limit the scope of discoverable data related to the Named Plaintiffs to data that was shared with
19 || third parties,” Order Y 15, Facebook respectfully requests reconsideration of the portion of the Special
20 || Master’s tentative order regarding the information Facebook must produce at this time. Faccbook is
21 || prepared to “provide a list of data sources that may,” to the best of Facebook’s current knowledge,
22 || “contain information related t0” Facebook users, which may include “the Named Plaintiffs.” Order
23 || 919, But complying with the other aspecis of the Special Master’s order is not feasible, particularly
24 || within the proposed timeframe. Facebook has good cause to raise cach of these issues in a motion [or
25 || reconsideration because (i) Facebook understood that the parties and Court were in agreement that
26 || information that was not “shared or made accessible™ to third parties was not discoverable, see Ex. A
27 || (Kutcher Decl.) 49 1-6, and (ii) the Special Master’s Order requires Facebook to provide information

28 || Plaintiffs did not request in their Motion to Compel, id at ¥ 7.

4
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8. First, Facebook requests reconsideration ol the Special Master's order that it provide
“the name ol [all] database[s] or data log[s]” that "may contain information related to the Named

Plaintiffs,” Order ¥ 19, as Facebook does not presently have a full list of these sources and is unable to

prepare one within a reasonable time period.

See Ex. BY 3 (Pope

See id. 4 10. Facebook is providing with this motion a list

ol the data systems it has identified to date as storing or interacting with user data (without accounting
for whether that data 1s aggregated or de-identified from a user’s account), but this preject 1s not yet
complete and Facebook cannot yet identify all of the “data logs™ within cach of the data systems
identified. Seeid. 99 3—4, 6; id Ex. A.

9. Second, Facebook requests reconsideration of the Special Master’s order that it provide

“a description of [each] data source’s purpose and function.”™ Order¥ 19.

See Ex. BY 7 (Pope

Seeid 19.
10. Third, for the same reasons, Facebook requests reconsideration of the Special Master’s
order that it provide “a description of the types of Named Plaintiff data contained in the data source.”

Order ¥ 19.

See Ex. BYY 8-9 (Pope Decl.).
1. Fourth, Facebook requests reconsideration of the Special Master’s order that the partics
submit “a proposed protocol for the production of Named Plaintiffs’ data from the data sources

5
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Ex. CY9Y 10-31 (Ji Decl.).

See Ex. BYY 10-11 (Pope Decl.). Morcover, any data ultimately

retrieved as a result of these massive efforts would likely be irrelevant and unux;lhlu,_

I - . C 1 10, 23 (i Dec)

1v. Conclusion

Facebook respectlully asks the Special Master to reconsider his finding that data relating to the
Named Plaintiffs is discoverable even if not shared. Ewven if the Special Master does not reconsider
that finding, Facebook respectfully requests that the Special Master reconsider what information

Facebook must produce.

b

MOTION FOR RECONSIDERATION OF SPECIAL MASTER’S ORDER REGARDING NAMED PLAINTIFF DATA
CASENO. 3:18-MD-02843-VC 0015




o

L 4 L -2

o)

O 80 =]

26
27
28

Gibmon, Dunn &
Crutchas LLP

Case 3:18-md-02843-VC Document 813 Filed 01/18/22 Page 22 of 3430

Dated: December 10, 2021 GIBSON, DUNN & CRUTCHER, LLP

By: /s/ Debarah Stein

Orin Snyder (pro hac vice)
osnyder(@gibsondunn.com
200 Park Avenue

New York, NY 10166-0193
Telephone: 212.351.4000
Facsimile: 212.351.4035

Deborah Stein (SBN 224570)
dstein(@gibsondunn.com

333 South Grand Avenue

Los Angeles, CA 90071-3197
Telephone: 213.229.7000
Facsimile: 213.229.7520

Joshua S, Lipshutz (SBN 242557)
jlipshutz(gibsondunn.com

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Telephone: 202.955.8500
Facsimile: 202.467.0539

Kristin A, Linsley (SBN 154148)
klinsley(@gibsondunn.com

Martie Kutscher (SBN 30265(0)
mkutscherclark@gibsondunn.com
555 Mission Street, Suite 3000
San Francisco, CA 94105-0921
Telephone: 415.393.8200
Facsimile: 415.393.8306

Attorneys for Defendant Facebook, Inc.
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I, Martie Kutscher, hereby declare as follows:

l. | am an associate at the law [irm of Gibson, Dunn & Crutcher LLP, counsel of record
for Facebook, Inc. (“Facebook™) in the above-captioned matler. | am a member in good standing of
the State Bars of California, New Jersey, and New York. [ submit this declaration in support of
Facebook’s Motion for Reconsideration of the Special Master’s Order Regarding Named Plaintiff Data.
| make this declaration on my own knowledge, and | would testify to the matiers stated herein under
oath if called upon to do so.

2. In briefing before Judge Corley in October 2020, Plaintiffs wrote: “Plaintiffs seek only
a holding that the sensitive data Facecbook collected about ten Named Plaint., fs and shared with third
parties is relevant. Plaintiffs do not contend that information that was not shared is relevant, which
substantially narrows the information Facebook would be required to produce in this case.” Dkt. 547-
3 a1 9 (emphasis in original). Plaintiffs also stated that they did “not demand . . . "that Facebook scarch
millions of disaggregated data sets for any data to have ever crossed Facebook’s systems relating to a
Named Plaintiff and any derivative materials drawing on that data—such as data sets tracking hours of
peak user activily lo monitor strains on Facebook's system.' /d. (quoting Facebook’s opposition
brief).

3 Plaintiffs also stated at a hearing before Judge Corley that the information they sought
about Named Plaintiffs was “information shared or made accessible” 1o third parties. Opp. Ex. Q at
18:15-16.

4, Judge Corley's order similarly reflected the parties’ agreement that discoverable
information was limited to information that was shared or made accessible to third parties. See Opp.
Ex. P (“The district court’s order (Dkt. No. 298) did not limit Plaintiffs’ claims to only challenging the
sharing of data Facebook collects from a user’s on-platform activity; the claims also challenge
Facebook's sharing of user data and alleged failure to monitor how third parties used such shared
information,”) (Discovery Order No, 9) (emphases added): see also, e.g., Opp. Ex. R al 35:3-5 (slating
that the purpose of the Rule 30(b)(6) deposition she authorized was “to verify the representation that
yes, we collect this information—inferential data, but it is not made accessible to third parties™) (Dec.

9, 2020 hearing).
1
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5. Based on these and other similar statements from Plaintif{fs and Judge Corley, Facebook
understood that the parties and Court were in agreement that information that was not *shared or made
accessible™ to third parties was not discoverable.

6. Because Facebook understood the parties to agree on this point, Facebook's initial
bricfing before the Special Master did not detail the extremely burdensome nature or impossibility of
identifying and producing all data related to the Named Plaintiffs. In light of the Special Master’s
tentative order, Facebook provides greater detail on those issues in its motion for reconsideration and
accompanying declarations.

7. The Special Master’s tentative order also requires Facebook to provide *a description
of the types of Named Plaintiff data contained in [each] data source.” Order § 19. Plaintiffs did not
request such a description in their motion to compel, so Facebook did not discuss the burden of
providing such a description in its initial bricting before the Special Master. In light of the Special
Master’s tentative order, Facebook provides greater detail on this issue in its motion for reconsideration
and accompanying declarations.

8. I declare under penalty of petjury under the laws of the United States ol America that

the foregoing is true and correct.

Executed on December 10, 2021 in Palo Alto, California.

Martie Kulscher
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I, David Pope, declare:

1. I am a Group Technical Program Manager on the Core Infra Team at Meta, Inc.
t/k/a Facebook, Inc. (hereinafter “Facebook™). I make this declaration on my own knowledge,
and I would testify to the matters stated herein under oath if called upon to do so.

2. In my role as a Group Technical Program Manager, I am responsible for
supporting the Core Infra Engineering teams. Through my work at Facebook, I am familiar with
Facebook’s efforts to inventory its data systems and the data assets (i.e., individual logs, data
sets, or other units of data) within them.

3. My teamand others have been working to inventory all of the data systems (i.e.,

data storage or analysis tools) within Facebook and understand which of them retain user data.
-
L
|

4. A list of the data systems we have identified as storing or interacting with
user data is attached hereto as Exhibit A.

S. I understand that the Special Master in this matter has requested that Facebook
produce “a list of data sources that may contain” user data and for each source provide (1) “the
name of the data source or data log”; (2) “a description of the data source’s purpose and
function”; and (3) “a description of the types of [user data] . . . contained in the data source.”

6. The inventory my team has compiled does not include all “data logs” within each

of the data systems identified.

0023



7. My team also has not compiled a comprehensive description of every data
system’s “purpose and function.” Rather, the “purpose and function” of a data system may vary
depending on the team that is using it. Many data systems are used by multiple teams.

8. Last, my team has not analyzed the “types of user data” within each data system,
which can also vary depending on the team using the system.

9. Based on my experience, gathering these additional data points about each of the

149 data systems we have identified as containing user data would likely require us to repeat the

same process we implemented to compile this inventory, |G

10. My team and others have separately begun a process of inventorying specific data

assets (e.g., specific data sets or logs). |

I1.
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I declare under penalty of perjury that the foregoing is true and correct, and that I

executed this Declaration on December 10, 2021, in Belmont, California.

<W
;;;%u/
AN

David Pope
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I, Mengge Ji, declare as follows:

1. I am a Data Scientist at Meta, Inc. f/k/a Facebook, Inc. (“Facebook”). My job
responsibilities include, among other things, understanding and working with Facebook’s data
systems, writing queries and conducting analyses of these data, researching Facebook’s data and
related technologies, and locating, analyzing, and exporting data for production in litigation and
other legal matters. I submit this declaration in support of Facebook’s motion for
reconsideration of the Special Master’s Order re Plaintiffs’ Motion to Compel Production of
Plantiff Data. Unless otherwise stated, I have personal knowledge of the facts set forth herein,

and, if called as a witness, I could and would competently testify thereto.

2. In my role as Data Scientist at Facebook, I am familiar with the general categories

of user information Facebook maintains, where that data might be stored, and how they can
potentially be accessed.

Data Contained in Facebook’s Social Graph Related to Users’ Activities on Facebook

3. Facebook users directly provide Facebook with data or information when using
the Facebook platform. For instance, a user can upload a photo directly to her Facebook profile,
which Facebook retains in order to display when that profile is accessed (if the user’s privacy
settings allow it). If the user “tags™ a friend in that photo, Facebook also retains a record of
which other Facebook user has been identified as appearing in that photo. In essence, the entire
Facebook product that users interact with is a web of data points and relationships between data
points that Facebook’s systems present in a user-friendly format.

4. Facebook uses the term the “Social Graph” to describe this complex web of
people, places, things, actions, and connections on the Facebook platform. As Facebook users

navigate through Facebook and interact with it—including, for example, by commenting on
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posts made by other users, watching videos, posting photos, and sending messages—the users
create new relationships and connections between themselves and the content they are able to
see. The activities a user takes on the Facebook platform, including posting pictures to their
profiles, tagging friends in photos, and commenting on friends’ timelines, are reflected in the
Social Graph.

S. The Facebook product that users see is powered by a series of databases that work
in tandem to provide Facebook users a seamless experience.! The key databases Facebook uses
to support the Facebook product, which store the user content and information presently

accessible via the Social Graph, are:

1 Facebook’s Social Graph is not powered by a single database. Rather, Facebookis powered by an

extraordinarily complex information architecture that stores information in various databases. The information
in these databases is generally not human-readable and instead is intended to be processed forhuman
consumption through Facebook’s production environment.
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6. Between them, these databases contain trillions of data points provided to
Facebook by its more than 2 billion users, many of which need to be readily accessible at all
times so that users can view them as they use the Facebook product. As aresult, the data
infrastructure underlying the Social Graph is not only extraordinarily complex, but has also been
specifically designed to serve the needs of the Facebook product.

7. One of the functions of the Facebook product is to be able to specifically identify

user profiles or other sets of information associated with specific users. |GGG

9. 1 understand that Facebook’s “Download Y our Information” or “DYI” tool

retrieves data from and allows users to download a copy of data Facebook associates with their

2 The Everstore databaseis in the process ofbeing deprecated. The data contained in Everstore is being
transitioned to Manifold.
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Facebook account, including data associated with their account in the Social Graph. In order to
compile this information, the DY tool runs a set of searches that have been engineered by the
DY product team in order to pull data associated with that user from the Social Graph. The
resulting data is presented in a user-readable format, rather than as code or strings of data.

Analvtics Data Stored in Facebook’s Data Warehouse (“Hive”)

10. Facebook also stores data sets that it uses for internal analytics, product

development, and other business functions. |GGG

11. Facebook’s internal analytics datais primarily stored in a data warehouse called

Hive, which exists separately from the Social Graph.

12. The Hive data warehouse is contained across a decentralized set of data centers,

spread across the world.

13. In addition to the Social Graph and Hive, I am aware of several other databases

that contain data related to Facebook users, including data that is anonymized. |G
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14. I have also consulted with other members of the Data Science team regarding this
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Exporting Data from Hive
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29. Preparing any productions also requires substantial additional resources from
senior members of the eDiscovery data scientist team to prepare for and manage the coding and
export prcject. Moreover, after the initial exported files have been created, it would take
additional time for a review team to validate the queries and data and perform additional quality

control, or longer if there are issues that require remediation.

30. |
L
|
I (1 Facebook eDiscovery team, which is responsible for

assisting Facebook in-house and outside counsel in active litigations and other legal matters, in
addition to building and maintaining internal infrastructure crucial to the management and
preservation of data on legal hold, does not have the time and resources required to search for,
access, analyze, and export the data in millions of Hive tables in the manner described above.

31. Facebook cannot materially shorten this timeline by hiring new employees

Y For the same reason, Facebook

cannot simply engage third party consultants or temporary employees to handle this data export.
Nor would adding more servers—which would require diverting them from their use in the

ordinary course of business—necessarily reduce the estimated timeline in a linear fashion, [}

I ! of these options—hiring new employees, hiring contractors,

and adding servers—would also be extremely costly.
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I declare under penalty of perjury that the foregoing is true and correct, and that I

executed this Declaration on December 10, 2021, in Sausalito, California.

Ve L

Mengge Ji
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

IN RE: FACEBOOK, INC. CONSUMER
PRIVACY USER PROFILE LITIGATION,

This document relates to:

ALL ACTIONS

CASE NO. 3:18-MD-02843-VC-JS

DECLARATION OF

BEN MITCHELL IN SUPPORT OF
FACEBOOK’S OPPOSITION TO
PLAINTIFFS’ MOTION TO COMPEL
NAMED PLAINTIFF DATA
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I, Ben Mitchell, declare:

1. I am Director of Product Management at Defendant Facebook, Inc. (hereinafter
“Facebook™). T make this declaration on my own knowledge, and I would testify to the matters
stated herein under oath if called upon to do so.

2. In my role as Director of Product Management, my responsibilities include
providing support for Facebook’s “Download Your Information” or “DYI” tool. Through my
role, I am familiar with the DYT tool, the data that it includes, and where that data is stored.

3. Facebook uses the term the “Social Graph” to describe the complex web of
people, places, things, actions, and connections on the Facebook platform. The Facebook
product that users see is powered by a series of databases that work in tandem to provide
Facebook users a seamless experience. As Facebook users navigate through Facebook and
interact with it—including, for example, by commenting on posts made by other users, watching
videos, posting photos, and sending messages—the users create new relationships and
connections between themselves and the content they are able to see.! This web of people,
places, things, actions, and connections is referred to as the “Social Graph.”

4. The DYT tool allows a user to download a copy of data Facebook associates with
their Facebook account, including data associated with their account in the Social Graph.

5. The DYT file for each individual user represents the most complete and best

compilation of data Facebook maintains associated with that user, and the best available

y
N | o generally aware that several databases

collectively store the information that underlies the Social Graph and the names of these databases, but I am not
knowledgeable about the technical details and functions of each underlying database.
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compilation of the data about that user in the Social Graph, in a human-readable and producible
form.

6. Exhibit B to the Declaration of Martie Kutscher lists categories of data contained
ina user’s DYI file, unless data in a given category does not exist for the user or the user deleted
it. The DYT file does not include data such as (i) data a user has deleted from their own profiles
(e.g., photos that have been removed), (ii) any other data Facebook does not maintain; (iii) data
associated only with a different user’s account, or (iv) Facebook’s trade secrets.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

October 28, 2021 at Felton, California.

Bon Mitnel!

Ben Mitchell
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

IN RE: FACEBOOK, INC. CONSUMER
PRIVACY USER PROFILE LITIGATION,

This document relates to:

ALL ACTIONS

CASE NO. 3:18-MD-02843-VC-JS

DECLARATION OF

KARANDEEP ANAND IN SUPPORT OF
FACEBOOK’S OPPOSITION TO
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I, Karandeep Anand, declare:

1. I am Vice President, Business Products at Defendant Facebook, Inc. (hereinafter
“Facebook”). I make this declaration on my own knowledge, and I would testify to the matters
stated herein under oath if called upon to do so.

2. In my role as Vice President, Business Products, I am familiar with how
Facebook shares or makes data available to third parties, including application developers and
partners. I am also generally familiar with how Facebook’s platform operates, how data about
particular users can be accessed, and how that data is shared with third parties.

3. Facebook makes individualized data about Facebook users available to third
parties—including app developers and partners—through application programming interfaces
(“APIs”). These APIs pull data exclusively from Facebook’s Social Graph.

4. Facebook uses the term the “Social Graph” to describe the complex web of
peoples, places, things, actions, and connections on the Facebook platform. The Facebook
product that users see is powered by a series of databases that work in tandem to provide
Facebook users a seamless experience. As Facebook users navigate through Facebook and
interact with it—including, for example, by commenting on posts made by other users, watching
videos, posting photos, and sending messages—the users create new relationships and

connections between themselves and the content they are able to see.! This web of people,

places, things, actions, and connections is referred to as the “Social Graph.” The activities a user

takes on the Facebook Platform, including posting pictures to their profiles, liking photos, and

I am generally aware that several databases
collectively store the information that underlies the Social Graph and the names of these databases, but I am not
knowledgeable about the technical details and functions of each underlying database.
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commenting on friends’ timelines, and certain activities a user takes off of the Facebook
Platform, are reflected in the Social Graph.

5. APIs are a standard industry programming tool and they allow applications to
access data and features of other applications, services, or operating systems. APIs can provide
access to a defined set of User Data (e.g., a user’s name or Facebook ID) or othe] information the
developer is authorized to access, (e.g., photos a user has shared with the developer).

6. APIs Facebook has made available to third parties—including app developers and
partners—that allow access to user-identifiable information query the Social Graph only. This
was also true during the period from 2007 to present and is true of all of the APIs identified in
Facebook’s response to Plaintiffs’ Fourth Set of Interrogatories. Users’ privacy settings and the
permission they specifically grant the applications they access or download control what non-
public data third parties are able to access about them, as described in Facebook’s Data Policy.

7. Facebook also maintains a data warehouse called Hive, which is separate from the

Social Graph. |
-
I Foccbook does not provide any APIs that allow

third parties to retrieve data from Hive and third parties are not able to access Hive directly.
I declare under penalty of perjury that the foregoing is true and correct. Executed on

October 28, 2021 at Seattle, Washington.

/(fd/’d/f/éé/ﬁ Anand

Karandeep Anand
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Wednesday - December 9, 2020 10:00 a.m.

PROCEEDTINGS
---000---

THE CLERK: Court i1s now in session. The Honorable
Jacqueline Scott Corley is presiding.

Calling civil action 18-md-2843, In Re: Facebook Inc.

Go ahead and start.

THE COURT: All right. Good morning, everyone. You
don't have to make your appearances. And thank you for your
status update.

Let's just go through and talk through the things and see
where we are at and what we can do.

So the first issue is search terms for the 5 through 8
group. And I'm not sure if there is anything to discuss here.
I think the Plaintiffs said they were hopeful the parties could
work out the schedule, and I don't believe Facebook said
anything about it.

So, Ms. Weaver, or whoever from the Plaintiff wants to
address that. Is there anything to discuss?

MS. WEAVER: Not from our perspective, Your Honor.

MS. DAVIS: No.

THE COURT: Okay. Great. We will just knock that
off.

Now, the second thing was RFPs 14 to 17, Plaintiffs' RFPs.

And Facebook seemed to suggest that the search terms had
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been agreed to for those, but Plaintiffs seem to suggest that
they had not. So I don't know where we are with that.

MS. WEAVER: Mr. Ko will address that.

MR. KO: This is David Ko on behalf of Plaintiffs.

So really the reason why we identified that issue in our
statement -- two reasons -- I mean, I think this is likely
coming at a head such that we will brief this to you shortly.

To answer your question, the reason why these RFPs are not
actually covered by the -- or this dispute, more specifically,
is not covered by the RFPs and the search strings is that we
are seeking a targeted search and a certain -- and a specific
group of materials that we believe Facebook should produce
pursuant to a targeted search.

And that is separate from the documents that they may
potentially produce that are, you know, possibly responsive to
these RFPs.

And just to add some color to that, you know, the search
strings that we agreed to -- and, quite frankly, that you
ordered in Discovery Order Number 8, I believe -- there are
actually only one search string that specifically relates to
these -- that solely relates to these RFPs.

And so -- and in this next round of negotiations, I think
there are only about three or four strings that the parties are
actually negotiating such that these strings may produce

potentially relevant information.
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So what we are asking for is something different than I
think what Facebook is saying. We are just saying: Look,
there are these five categories of information that are
responsive to these RFPs; and we believe that they can produce
this information pursuant to targeted searches.

And that is, again, distinct from any of the search string
negotiations.

THE COURT: Why is it distinct?

MR. KO: Well, this has a pretty long and tortured
history. We have been going back and forth with Facebook on
this since January.

Actually, we engaged in an extensive letter writing
campaign from February to April; and we have gone back and
forth with them.

And they said clearly that: A, this information is
actually irrelevant. B, that they don't have any responsive
documents anyways. And C, even if they did, that they would be
highly confidential and protected.

So, you know, we found that hard to believe because these
by -- just to provide some context, these RFPs seek documents
related to how Facebook values, quantifies and monetizes the
user content information at issue in this case.

And they said: Look, we don't have anything responsive to
those requests.

We found that hard to believe; right. I mean, they are a
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company -- this is a company that last year alone generated
$70 billion in revenue, you know, 98 percent of which came from
third parties.

So they said -- we said let's try to provide some
clarification so here are -- so this dispute matured to a point
where we said: Here are five specific categories that we
believe will be responsive to this request.

Can you please run targeted searches on them? And they
said no.

And they said: Why don't we do -- why don't we go with
the search string negotiations and see if we can actually come
up with some documents that may potentially be responsive to
the requests.

And we gave that a shot. And we thought that maybe that
they would run targeted searches in connection with that
negotiation process, but what has become evident is that they
do not want to. And so I think, you know, at this point --

THE COURT: Well, did you propose them as part of the
search string submission?

MR. KO: We proposed one string -- two strings, excuse
me, that relates solely to 1417. But, remember, we had a
finite number of strings we could negotiate and propose.

And so we took those somewhat off the table, right,
because there were other strings that we were negotiating that

we believe were responsive to other discovery requests because
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we didn't have -- in the normal course we would say: Look,
here are, you know, 10 or 15 strings that could have been
responsive to these requests.

And they said -- well, you know, we only could propose a
few to, Your Honor. Obviously we ended up proposing only 29 or
27 for you to rule on. And so that -- that is one response to
your gquestion.

The other response --

THE COURT: I guess I don't really understand. I

mean, the limit was there to require to prioritize. It wasn't

so that you could -- that is just sort of a different matter.
I mean, it seems like the nub of it -- from what I
understand -- is Facebook says they don't really have what you

are looking for, and you say that they do.

And maybe what you need to do is take that 30(b) (6), and
you will identify it; and then they will have to produce it, as
opposed to in a way you are kind of shooting in the dark.

MR. KO: Well, that's one way of doing it, but I
think -- two responses to that.

One, the documents that will be produced here are not
pursuant -- are really not the type of documents that will be
produced pursuant to custodial searches.

These are financial documents that relate to, for example,
marketing and business brands, financial documents that

underlie their 10Ks and 100s.
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So these aren't -- you know, it's not, you know, Cari
Laufenberg, let's find all her documents that talk about this.
It is actually a non-custodial search in the relevant
department where we pull that material.

And I think -- it identifies --

THE COURT: What would it be? What would it be?

MS. WEAVER: Your Honor, let me give an example
because I think we do want the e-mails. But accounting
documents where Facebook is assessing the value of the data
that its getting, we know that, for example, in their
accounting documents it will be there. And that is a targeted
search. And those documents aren't targeted by the search
terms.

The search terms right now are only being applied to a
selected number of --

THE COURT: I understand that. For e-mails and things
like that, it wouldn't be an accounting document. So that --

MS. WEAVER: Exactly.

THE COURT: -- I understand.

MS. KUTSCHER CLARK: Your Honor --

MS. WEAVER: -- take the 30(b) (6), I think that is a
good idea. Apologies.

THE COURT: Yeah. Was that Ms. Kutscher?

MS. KUTSCHER CLARK: Yes, Your Honor, thank you.

The issue we are having here is that the RFPs at issue
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seek valuation documents about very particular types of
valuations.

They are asking about documents how Facebook values
individual pieces of user data; how Facebook values the named
Plaintiffs' data.

What we have been telling Plaintiffs -- and we have
investigated this extensively -- is that Facebook simply
doesn't value information that way. So to the best of our
knowledge there wouldn't be responsive materials.

The other issue here is that the RFPs ask for documents
sufficient to show this type of information.

So we are running the search strings because typically
when you don't think there are documents about something
specific and you are asking for documents specific --
sufficient to show that information, you run search strings.
So you figure out if they are there.

And that's what we are trying to do; run the search
strings. Figure out if there are any documents that show the
extensive valuation. We don't think there are.

From our perspective, we think the first step here is to

run the search strings. See if they return anything seeking

the type of information Plaintiffs are seeking, and then we can

take it from there.
The other issue we are having is that after Plaintiffs

sought that type of information, they did send us the letter
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that Mr. Ko is describing. And the letter asks for these very
five very broad categories of documents. It asks for
Facebook's marketing plans, Facebook's business plans.

And Plaintiffs now seem to be taking the position that
Facebook should produce all documents responsive to their
letter, so all of its marketing plans, all of its business
plans, even if they don't show the type of information sought
in the RFPs.

So one of the issues that the parties started discussing
yesterday is: Is Facebook required to produce documents
responsive to the RFPs or is Facebook required to produce
information responsive to this letter that really strays pretty
far from what the RFPs ask for?

THE COURT: Well, this is what I would say: What you
are required to produce is -- obviously the valuation of this
data is at issue. That is relevant to a claim in the case.

And so what you need to do is figure out how you get
there. There must be something. And it may not be it's at the
micro level that the Plaintiffs were wondering. So maybe it is
a more macro level. Maybe it is simply: How much money does
Facebook make in a year, in a month, in a week, in a day from
selling this information; right? That's one way of evaluating
it.

Now, maybe that's not precisely called for by the RFP. So

what?

10
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What the RFP calls for -- you know what they want; right?
And so the RFPs are kind of like a starting point. And now
have a discussion and try to narrow it and get out what it is
they are trying to do.

I don't think you would dispute that any financial
document -- like the financial documents are going to be one
way of valuing it. Maybe not every marketing plan,
obviously -- obviously. Facebook must have a million marketing
plans. But specific marketing plans. And you have a
discussion.

So the RFPs are a starting point. I wouldn't get too
caught up in that. We all agree that how Facebook values this
data, some way, is relevant. And so let's figure out a way of
getting those. That's what I would say on that.

MR. LOESER: Your Honor, if I may just very briefly --

MS. STEIN: Your Honor, I think the fundamental
disconnect 1s that Facebook doesn't sell user data, so Facebook
doesn't value user data in the way that Plaintiffs would like
it to exist.

It just -- it is not something that is part of Facebook's
business model. So I think we have been talking past each
other.

And we are happy to meet and confer with them to see if
there is something else that Facebook does value, but it

doesn't -- because it doesn't sell user information and user

11
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data, it's literally just not something that goes into their
valuations.

THE COURT: Or they trade it or whatever it is. Or
maybe as Ms. Weaver said, the 30(b) (6) -- did we lose -- oh,
no, there she is. She just moved on me.

MS. WEAVER: We just moved. You moved too,

Your Honor.

THE COURT: Did I? I don't know. Apparently we have
a new thing of Zoom that you can move the screens, but that
doesn't seem to be working. Anyway -- and figure it out.

But I guess I would say is that I hear what you are

saying, Ms. Stein. So that's what you should be discussing.

Like, there is going to be some way -- it has some value,
somehow or another because of (inaudible) -- and for some
purpose, whatever it is. And then, you know, if -- it is not

going to be a line item, obviously, that puts a value on it.
And so that just sort of should be what the discussions

should be about. I can see that is going to be different from

search terms. If it is coming from financial documents, that

is something different. Okay.

MR. LOESER: Sorry to interrupt. I guess, just by way

of making it clear and so that we all understand what you are
saying, there is search strings; and that will get certain
information, e-mail, other things.

And then there is all this other information that is not

12
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even -- it is not even possible that it would be unearthed by
those search strings. That is the targeted search information.

That is what we will be meeting and conferring and
negotiating more with Facebook. I mean, it hasn't been going
on a long, long time.

I am very happy to hear you describe the process where,
you know, we start with RFPs and then we engage in these very
lengthy and substantive conversations about how to clarify
them, and that's what the letters often have to do with.

So I do think that that process that you described is what
has happened here, and I think it is important that we continue
to utilize that process so that requests can be clarified in
letters and so on.

THE COURT: And narrowed. Always narrowed.

MR. LOESER: Or narrowed. Or if they are really
unclear -- as Facebook often claims they are -- then whether it
is narrowed or just made more clear, one way or another it
becomes evident what it is we are searching for.

THE COURT: Yeah. I always like to say is sort of
when -- obviously not in a bigger complex -- but when I have
disputes, I will say to one side: What is it that you want?
Just describe to me -- not -- when somebody starts reading to
me their document requests, I stop them. No. No. Just tell
me in plain English what is it that you want. And then have

the other side respond. Do you have that or what do you have;

13
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right? That's what it should be.

I do want to go back, though, to the -- what is 1little A
in the Plaintiffs' statement, the search terms and the
schedule, because the final proposals are due December 24th.

And were you able to work something out with that or --

MS. KUTSCHER CLARK: We are --

MS. WEAVER: We are still negotiating that, I believe.

Go ahead, Martie. My apologies.

MS. KUTSCHER CLARK: No, no, no. I was just going to
say the parties met and conferred about it yesterday, and we
are working through some proposals.

One thing the parties have started discussing is whether
there should be a little bit of a detente around the holidays
this year.

THE COURT: Oh, that's exactly what I wanted to do.
actually wanted to impose one.

(Laughter)

THE COURT: I did it in one of my other cases in Juul
over Thanksgiving. I forbid the parties from communicating
with each other from Thursday, Friday, Saturday and Sunday.
And I would like to do the same thing in here.

MR. LOESER: Just like the Battle of the Bulge,

Your Honor.
MS. WEAVER: That's right. That's exactly right.

THE COURT: So I will let you figure out what it is;

I

14

0067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

but you need, I would say, five business days. That would be
my proposal. Really the case will move along; go along. Five
business days, no communications between the two sides for
those five days in a row and you figure out what they are.

So important. So important. So important especially -- I
mean, you know, people are not going to be -- I mean, it's a
stressful time right now. It is a stressful time, and we all
need a break and to be able to just chill and focus on the most
important things -- this case is important -- but the most
important things. So I would like you to agree to a five-day
detente. It can be longer if you want but at least five days.

MS. WEAVER: Agreed.
MR. MONTGOMERY: Your Honor, can you impose no
communication within our firm as well?
THE COURT: Mr. Montgomery, yeah --
(Laughter)
MS. KUTSCHER CLARK: The challenges.
MS. STEIN: I do rely on opposing counsel for Netflix
recommendations so --
(Laughter)
MS. WEAVER: We can make an exception.
THE COURT: The Queens Gambit, have you guys watched
that? I finished that last night.
MR. LOESER: Excellent. That is -- a very good

recommendation, if you haven't seen it, which we have now
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enjoyed is Ted Lasso.

THE COURT: Ted Lasso, okay. I don't know that one.

MR. LOESER: Your Honor, this might be testing the
limits of your judicial authority; but if you could turn off
social media for five days --

THE COURT: For the entire country?

MS. WEAVER: Yes.

(Laughter)
THE COURT: Perhaps.
MS. KUTSCHER CLARK: I think our client would be

opposed to that.

MS. WEAVER: Yes, we understand the difficult position

you are in.
(Laughter)

THE COURT: All right. So, Mr. Montgomery, I will
strongly recommend that -- internally as well to the extent it
can be done -- and really, you know, no judges should be
imposing deadlines for whatever between Christmas and New
Year's; right. So you should be able to check out for that
time.

Okay. Great.

MS. WEAVER: Just to be clear, it was in our proposal
to end it on December 24th. So we are fine with the
moratorium.

THE COURT: It sounds like everyone is which is good.

16
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Okay.

MS. WEAVER: Yep.

THE COURT: So the next issue is the named Plaintiffs’
data. And here I actually am kind of confused because Facebook
suggested that there may not be any data other than what they
have already produced. And then I don't understand why (video
freeze interruption.)

MS. KUTSCHER CLARK: Right, Your Honor.

So, as we noted in our submission, we learned for the
first time in Plaintiffs' sur-reply brief on the named
Plaintiffs' data that what they are really seeking is only data
about the named Plaintiffs that was shared with third parties.

And for us seeing that in the sur-reply brief was a really
big aha moment because we had spent literally hundreds of hours
meeting and conferring about data that is never shared outside
of Facebook.

So now that we understand what they are really seeking is
the type of data that is actually shared or made accessible to
third parties, we have been taking a much closer look at what
would be responsive to that. And as we currently understand,
what has been produced really does cover that universe.

But we obviously want to be a hundred percent sure that
that is correct, and we are talking about a 13-year period, so
it is a very long time.

So we have been conducting a very careful investigation

17
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within the company to be a hundred percent sure that the
materials produced to date reflect the full scope of any data
that could have been shared or made accessible to third parties
about the named Plaintiffs since 2007.

And if we do come across anything additional, we will
obviously report that to Plaintiffs and discuss a production
format with them, but to date we have not come across anything
that has not been produced already that could have even
potentially been shared with third parties.

MR. LOESER: Your Honor, if I may, I think there will
probably be multiple comments in response to that statement.
That makes no sense to us at all.

First of all, the question of their brief, which they
quote in their statement, talks about information, in fact,
shared. And what our brief said in our reply was information
shared or made accessible.

And we were very careful to use that language, "made
accessible, " because Facebook has said for a long time that it
doesn't keep records of what it actually shares, which seemed
hard to believe to us.

But in order to avoid a semantic game, we also included
the reference to "made accessible" because whether it was
shared, whether they have records of it, if it was put in a
place or utilized in a way where third parties had access to

it, that substantially expands the universe of potential
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information.

Also, as, Your Honor --

THE COURT: That's what I heard Facebook just say.
They agree.

MS. KUTSCHER CLARK: Yeah.

THE COURT: It is made accessible, not just shared.

MS. KUTSCHER CLARK: Yes.

MR. LOESER: Then, perhaps, we need some clarification
on what they interpret "made accessible" to mean because it
doesn't mean the same thing as actually shared.

And so if we could hear clearly from Facebook that they
agree with that, that would be helpful.

Second, the nature of the information that Facebook was
ordered to produce is such that it is impossible to believe
that there isn't information that exists.

We are talking about entirely distinct categories of
information from what they have produced. They have produced
the information that users post. As Your Honor well knows,
what they didn't produce was all the information collected
from -- off platform activities and inferred from and about on
and off platform activity.

And it is, frankly, just impossible for us to believe that
while the universe of potential discoverable information was
expanded threefold, actually, there isn't anything that fits

those categories, categories which were derived from our review
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of Facebook's production to see what else do they do and what
else do they do with it.

So it just -- it just seems baffling to me that after all
of this fighting and all their effort to keep us from getting
this information, they are now coming back and claiming it
doesn't really exist.

MS. KUTSCHER CLARK: Your Honor --
MS. STEIN: So, Your Honor, respectfully, we are not
doing anything to prevent Plaintiffs from getting information.

We spent months dealing with Plaintiffs taking the
position that even if the data was in a black box that was
inaccessible to anyone, that they would want to know what was
in that black box. So they did a complete 180 in their
sur-reply brief.

Leaving that aside, we are trying to figure out whether
there is anything else to be produced. The inferences that
Mr. Loeser just mentioned -- Facebook does not share or make
accessible inferences with third parties, period, full stop.

Those inferences are the way that Facebook has its
business model. It uses those inferences to run its business.
It does not sell those inferences. It doesn't share those
inferences. It does not make them accessible.

That is why companies come to Facebook and ask Facebook to
help with targeted advertising because we, Facebook, will not

share those inferences with anyone. That would destroy
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Facebook's business model.
MS. WEAVER: So, if I may, we have received no
production of data Facebook receives from third parties.

We have received no inferred data. And this is the
semantic game that Facebook has played since the beginning that
analysts and governments have challenged.

Facebook says: We do not sell your data. And it may be
true that they don't put it in a box and hand the data over the
way you do a widget. They do sell inferences.

And what we need to know is how our clients were targeted
based on the amalgamation and analysis of all the data that
Facebook is pulling from everywhere. So we want the inferred
data.

I want to know if I have been targeted as a 50-year-old
woman in Oakland as having a higher insurance risk or a
different financial risk.

That is how Facebook makes its money, and they have
refused to be transparent about this all around the world. But
we are in this lawsuit. They keep telling us they don't
make -- and this ties back to the revenue argument.

Let us see how they make their money. Maybe they are
right. But all we have been doing is fighting with the
lawyers. It is time for evidence.

We would love a 30(b) (6). We would love documents. We

would love data. All we have been getting right now is sitting
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in Facebook Zoom meet-and-confers and positions. And we are
ready for the evidence.

MS. KUTSCHER CLARK: Your Honor, I have two quick
responses.

MR. KO: Your Honor --

THE COURT: Let's let Ms. Kutscher go.

MR. KO: Okay, Martie.

THE COURT: We can't hear you -- at least I can't hear
her.

MS. KUTSCHER CLARK: Can you hear me now? I'm
speaking more loudly. Okay.

First of all, this case is not about targeted advertising.
Judge Chhabria said very clearly in his Motion To Dismiss order
that the case is not about targeted advertising. Plaintiffs
conceded that the case is not about targeted advertising in the
briefing on this issue.

In terms of the inferences, the off-Facebook activity, it
is not correct that none of that information has been produced.

The information we produced previously includes thousands
and thousands of pages of users off-platform activity. It also
includes massive lists of user's interests that Facebook has
derived from their activity on and off the platform.

During the briefing Plaintiffs were asking for more of
that information. They were asking for information the

Plaintiffs are not able to see themselves that Facebook might
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have in those categories.

What we have been doing is trying to find out -- and we
have conducted extensive, extensive investigations at Facebook
to understand whether there is any additional information in
any of those categories that could have potentially been made
available to a third party in any way, shape or form.

And the answer we are repeatedly getting is no. What has
been produced represents the universe of what could have been
made available in any way to a third party.

But, again, we are continuing to conduct this
investigation because we want to be a hundred percent sure, and
that is what we are working on. But, in the meantime, we have
not come across any type of information that is ever made
accessible; has ever been made accessible that is outside what
has already been produced.

MS. WEAVER: Your Honor, we view this as them trying
to re-litigate an order that you already issued in Discovery
Order Number 9.

The scope of the case is whether private information sent
in voice -- let's say Facebook Messenger was used and
amalgamated with our information to target the Plaintiffs and
either --

THE COURT: No, no, no, no. I don't think so. I
don't think so; right. This is -- this came from Cambridge

Analytica and that they had access to information.
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MS. WEAVER: Right.

THE COURT: Right.

MS. WEAVER: Right. And they used it to -- they
targeted lazy liberals to stay home and not vote in the
election. This is exactly Cambridge Analytica. They drew
inferences about people and crafted messages to them to get
them to stay home.

Or it recently came out that 3.5 million African Americans
were targeted with message to influence their voting behavior.
This is squarely within Cambridge Analytica, and this is
exactly the case.

So people need to understand how they are being --

THE COURT: What did you mean in your sur-reply by
"shared"? I guess that's the question.

MS. WEAVER: Or reasonable made accessible. Yeah, I
mean, that's -- the issue is --

THE COURT: What is -- to the point, what does "made
accessible" mean?

MS. WEAVER: Right. So I -- I'm Cambridge Analytica,
and I want information so that I can target individuals who I
think will respond to my messaging in an election. And our
nine named Plaintiffs, many of them feel they were targeted in
this way.

So Facebook ran its algorithm based on all of the data

that it had, and it didn't separate the private and the
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public -- at least Facebook has never even taken that position
in this case -- and said: Here are the people.
So they are targeting, and we want to see --
THE COURT: Have they provided the named -- the names
of those people?

MS. WEAVER

No. They just allowed the messages to go
through to them, so they are targeted.
THE COURT: So Cambridge Analytica didn't have that

information then?

MS. WEAVER: Cambridge Analytica also got data but
also targeted them. TIt's both.

THE COURT: Okay. And so it is the data that
Cambridge Analytica then got?

MS. WEAVER: That's a piece of it, and it is also how
they are targeted going forward.

What we don't know is what the business partners and --
that is a separate -- Cambridge Analytica got it through an
app, through Kogan's app.

But what is also going on is the data sharing -- which the
business partners and the white listed apps -- and we are not
getting the data that they have on the Plaintiffs. We don't
have one shred of data. All we have is this, you know, the
actual platform activity.

So we need -- what we would really like is to take some

evidence on this, Your Honor, because --
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THE COURT: You mean the 30 (b) (6)?

MS. WEAVER: That would be great.

THE COURT: Well, I think that is probably where we
are at now. I think --

MS. WEAVER: That would be great.

THE COURT: I think there is this disconnect, right,
or disbelief -- I guess I should say more than disconnect -- as
to how Facebook operates. And so we just need somebody under
oath saying: No, this is how it operates.

MR. KO: Your Honor, just one last thing on this --
not to belabor the point -- I wish I could share my screen
right now. I'm looking at Facebook's data use policy right now
in the section that says "information that we share."

And included in that category are sharing with third-party
partners, and that includes partners who use Analytica
services, measurement partners, partners offering goods and
services in our products, advertisers, vendors and service
providers, researchers and academics, law enforcement or
pursuant to legal request.

So they, by their own admission in public and pursuant to
their data use policy, talk about the information that they
share --

MS. WEAVER: Share.

MR. KO: -- with third parties. So I know Ms. Stein

said full stop, they don't share anything. That's --
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THE COURT: No, no, no, that's not what she said.
What she said is they produced what they shared, not that they
don't share anything.

MS. WEAVER: But that's not --

MS. STEIN: I said that we don't share inferences.

MS. WEAVER: All we had was a subset of user's
platform activity. I'm sorry, Deb.

MS. STEIN: I said we don't share inferences. That is
what I said.

MS. KUTSCHER CLARK: Your Honor, I think a big piece
of what is getting lost here is third parties frequently draw
their own inferences, and that might have been what happened in
Cambridge Analytica. We know that happens in other settings.

So Facebook shares various categories of information, and
third parties might use that information in different ways.
They might combine that with information they have. We don't
have visibility into that.

But once the information is shared, third parties might
use it to form their own conclusions; but that's not
information we would have.

MS. WEAVER: But we don't even have the data that
Cambridge Analytica got; right?

THE COURT: I don't know. Is that true?

MS. KUTSCHER CLARK: I believe you do because

Cambridge Analytica only received data that Kogan was able to
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access through his app and what --

MS. WEAVER: Can you identify to us by Bates number
which documents those are because I don't believe we have that.

MS. KUTSCHER CLARK: That's not the way the materials
have been produced.

What we have produced is the universe of data that could
have been made accessible to third parties.

We did not produce nor was there a request specifically
for information requested by Kogan.

MR. LOESER: So, Your Honor, just -- this is an
interesting discussion, and I think Your Honor has rightly
identified that the parties, frankly, are just -- these are
lawyers talking about things that -- we need evidence. A
30(b) (6) is an excellent idea.

We just don't believe how -- their description of what is
or is not shared or made accessible. We need to put somebody
under oath and have them testify about that.

The documents that we have seen in their production that
describe their practices talk about sharing; talk about
absorbing off-platform activity; talk about sharing inferences.

The ADI investigation where they sent their own
questionnaires out to apps asked the apps to identify any
information that was obtained from Facebook and inferences
drawn from it.

And so there is a huge disconnect between what we think is
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going on and the way they are describing. The real virtue of
someone under oath testifying is that we can get through the
semantics and just figure out really what happened. So I do
think that you are right; that it is time to do that.

Facebook can read your order. They know what they are
supposed to do. I assume they are going to go out and comply
in good faith with that order. And the sure test to whether
that happens or not is when we get somebody under oath and they
testify about what exists and what doesn't exist.

THE COURT: Why shouldn't we do that?

MS. KUTSCHER CLARK: Your Honor, I would respectfully
request that before we move into a deposition, that we have the
opportunity to complete our investigation because we are
working through that right now because, again, we want to make
sure that what we understand is correct.

And obviously to even prepare a 30(b) (6) deponent, we
would need to complete that sort of investigation. And I think
it i1s going to take some more time.

Again, we are talking about a 13-year period, and data was
shared in different ways with different source of third parties
over that period. And this is a pretty large historical
exercise to look into.

THE COURT: Right. But I don't know why we can't -- I
mean, you are doing that -- but get something on calendar and

the Plaintiffs can draw up their questions, right, because that

0082



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

is going to take some while, no doubt --
(Laughter)

THE COURT: -- to negotiate. And this isn't
everything. This is just, like, let's just figure it out.
Like, this is a big -- this is another big issue in the case.
We have this disconnect.

Let's just figure out: How do they use this data? How is
it shared? What do they mean by "made accessible?"

Maybe you limit it to a time period, so you don't need to
complete the whole thing; right. I mean, the time period that
we are most interested in -- or at least the first one -- is
the Cambridge Analytica. That is how the whole case got here.

So what you do is start with a limited time period, and
that would probably --

MS. WEAVER: We could do that, Your Honor, 2012 to
2016 or 2017.

THE COURT: Much easier to prepare your witness on.
You can then focus your investigation on that. We are just
going to take it in chunks, I guess, in a way.

Let's do that because I think we are -- yeah, I keep
hearing arguments. Let's get -- let's get a witness in there.

So what I would like you to do is: Plaintiffs, you should
work on that notice. It is not an everything, all, whatever.
This is -- let's just figure out --

MS. WEAVER: Targeted.
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THE COURT: Targeted disagreement, limited period of
time.

MS. WEAVER: We propose maybe Thursday, January 14th,
or Friday, January 15th, for the data, 30(b) (6) and --

THE COURT: I don't want to talk to you guys -- I
don't want to do that right now. You guys do that.

MS. WEAVER: Okay. We will work it out.

MS. STEIN: I also really -- respectfully to
Ms. Weaver's point of getting something on calendar -- we need
to know what the topics are. We need to agree on the notice
and the subject --

THE COURT: I agree with that. I was thinking early
February especially since we have that five days in there.

MS. WEAVER: Fine.

THE COURT: You need to give them notice first.

MS. WEAVER: Fine. We will do that.

MR. LOESER: I think we should maybe have a schedule
for when the notice should be completed or else I can see this
dragging out forever.

THE COURT: So that's up to you. What would you like
your deadline to be?

MR. LOESER: Why don't we take, folks, seven days
enough to draft our notice?

MS. WEAVER: Yes.

THE COURT: And, perhaps, Facebook can respond within
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seven days with adjustments if this falls on New Year's Eve,
which it probably does. So maybe add a few more days there.
But I think that's plenty of time to negotiate this targeted
notice.

MS. KUTSCHER CLARK: Your Honor, I'm just looking at
the calendar quickly. If Plaintiff took seven days to give the
notice, that means Facebook would have to respond over the
holidays even if we had two weeks to respond.

THE COURT: So extend that.

MS. KUTSCHER CLARK: So I think we would need until at
least early January, probably the second week in January, to
respond if we are not going to interfere with people's
holidays.

MS. WEAVER: So maybe January 11lth, Martie?

THE COURT: That's what I was going to suggest.
January 11lth.

MS. KUTSCHER CLARK: So we would get the notice on the

l6th?

THE COURT: By the 16th.

MS. KUTSCHER CLARK: And respond by the 11th?

THE COURT: Yeah.

MR. KO: Well, why don't we -- maybe I'm speaking out
of turn on my side -- but why don't we give ourselves a little
more time to put together the notice then if -- you know, one
week from today, we could -- I'm thinking maybe Friday, the
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Monday after that?

MR. LOESER: Why don't we take ten days, and then it
balances out a little bit. That's fine.

THE COURT: Well, let's see. So if you gave it to
them by the 18th.

MR. KO: The 18th.

THE COURT: Right. Then we have two weeks of the
holidays. One week is going to be a non-working week, and
there are five days in there.

Does the 11th still work for that with Facebook or how
about until the 13th?

MS. KUTSCHER CLARK: Yeah.

THE COURT: This is your initial response, right, your
initial response. So I think the 11th. That gives you the
entire week of the 4th.

MS. KUTSCHER CLARK: Okay. I think it would be
helpful to have a little bit of guidance on the scope of this
and what the topics would be, which would hopefully help to
limit the number of disputes that might arise.

As we understand, the topics should be limited to the
sharing or accessibility of user data during the 2012 to 2016
time period; is that right?

THE COURT: Yeah. The topic is -- we went through
this long motion on this production and the off-platform and

what was covered by Judge Chhabria. 1Issued the order. And now
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it is like we already produced everything, whatever. It is to
figure out that question. It is to figure out that question.
MS. WEAVER: We would view it as what is responsive to

Discovery Order Number 9, Your Honor. That is how we would

frame --

THE COURT: That's that order; right?

MS. WEAVER: Exactly.

MR. KO: The three categories they identified, Judge
Corley --

THE COURT: Discovery Order Number 9, perfect.

MS. WEAVER: Exactly.

THE COURT: Limited to discovery --

MS. KUTSCHER CLARK: Could I just ask a clarifying
question because I think the parties have had a little bit of a
disconnect here.

We read Discovery Order Number 9, particularly in light of
Plaintiffs' briefing, to relate only to data that was shared or
otherwise made accessible, as Mr. Loeser puts it, to third
parties and is not generally about all of the data in those
categories that Facebook has ever collected. It is about what
was shared.

THE COURT: This is a 30(b) (6) to figure out what
Facebook does. So now no doubt the deponent will talk about
information that they collect but don't share; right.

And then we will talk about whether that is responsive or
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not. This is so the Plaintiffs can figure out this is what
Facebook does.

This is to sort of to verify the representation that yes,
we collect this information -- inferential data, but it is not
made accessible to third parties.

So they would have to talk about it; right? They would
have to talk about that. And if it is not made accessible,
then what do they do with it?

MR. LOESER: Your Honor, we really need a
clarification because I think it does avoid another huge
semantic game over what "made accessible™ means.

And so I think that is the right way to go. I think that
will allow us to understand what is the information and what
did you do with it. That's --

THE COURT: Okay. All right. So the next topic was
the privacy settings data. I don't know what to do -- to say
about that.

MS. WEAVER: Your Honor, Leslie Weaver on behalf of
the Plaintiffs.

So we -- this is the issue. What has been produced to us
is not the way the data exists on the platform. And so when
there is a post, normally I can restrict it to my friends Deb
and Martie, and you can see that.

And they have asked us to identify what, you know, we

contend is really at the heart of the case, which to us is what
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was intended for restricted audiences.

And we can't do that in the format that they produced it.
This is again the Facebook platform activity. They produced it
without consulting us as to format, and we just need to get --
we just need that information. It is obviously at the heart of
the case.

We are doing the best that we can to respond to their
interrogatories with our own information. Like, we can see
Facebook Messenger messages are restricted, so we have
identified those; and we are talking extensively with the named
Plaintiffs. They have been doing a lot of work, but we can't
identify the posts right now because we can't see how they were
restricted. It's that simple.

THE COURT: I guess one question I have for Facebook,
I thought one potential argument you had was that the
Plaintiffs did not restrict their data. You know, so it wasn't
private data. Is that right?

MS. KUTSCHER CLARK: Your Honor, that might be true of
certain data. The bigger issue for us is that Plaintiffs are
suing Facebook alleging that Facebook shared their,
quote-unquote, sensitive information.

And we have asked them to tell us what information they
think is sensitive.

They have told us they can't do that unless we produce a

version of their accounts that shows next to each item on their
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account what the privacy setting was.

We have looked into this extensively, and Facebook
accounts are not made for production in litigation and simply
can't be produced in that format.

As I understand, to produce a Facebook account in the
format Plaintiffs are asking for it, we would actually need to
have engineers write new code.

To locate the privacy settings for individual items on an
account, someone actually has to manually click on every single
item and follow a link which will then display the privacy
setting. It is not metadata. It is not something that can
just be displayed next to the item.

Plaintiffs have access to their accounts, and they are
able to do that. They can log into their accounts. They can
look at the posts they are concerned about. They can look at
any information on their account they are concerned about.
Click the link and see what the privacy setting is.

What they want is for one of us or for someone at Facebook
to click through every single item on their account -- and
there are hundreds of thousands of pages, many of which might
have 20, 30 items on them -- and then follow the link.
Screen-shot the pages and produce them back to them.

Again, this is something Plaintiffs can do. We have
suggested that there might be a way to make it easier if

Plaintiffs would lock at their accounts and tell us what

0090



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

information they are concerned about.

The accounts include all sorts of stuff. They include
restaurant reviews, newspaper articles, cartoons, stuff that is
not conceivably sensitive.

If they would tell us what information they think is
sensitive -- and this was one of their interrogatories -- we
could maybe take this limited list or a more targeted list of
posts and pull it for them, and we would be willing to do that.

But what doesn't make sense is to have Facebook have an
engineer or someone else click through hundreds and hundreds of
thousands of pages of every single thing on the named
Plaintiffs' profiles to then follow links to the privacy
settlings when presumably Plaintiffs have a sense of what they
thought was sensitive when they alleged that Facebook shared
their sensitive information.

MS. WEAVER: I can respond to this, Your Honor.

THE COURT: Yes.

MS. WEAVER: We have identified categories. What it
seems Facebook wants us to do and what their interrogatories
asked was us to identify by Bates number in what they produced
what is sensitive by actual -- each post.

So we have begun the process of going through that, but
here is the disconnect: They produced a snapshot in time of
Facebook activity. They want us now to go to evidence -- you

know, the Facebook -- users have not produced their own
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Facebook platform to Facebook because Facebook has it.

I don't know how we would produce it to Facebook. I can
go with a Plaintiff and look right now at a post and find what
is restricted there post-by-post. And, of course, this would
be millions or, perhaps, billions of posts. But that's fine.
This case is a lot of work.

But that privacy restriction today may not be the same
privacy restriction that is in the snapshot in time that they

produced.

So we have given them examples. 2And I don't even know how

to get that into evidence because that privacy restriction that

they are looking at online hasn't been produced at all. This
is -- this is the conundrum.

We have given them examples, examples of health and
medical information, private information about families.

They will depose these people. These people will explain
what they thought was private. And we will do whatever work
Your Honor tells us to do, and we are engaging in this subset
of a subset review right now to honor that.

But at the end of the day, that is not going to be the
basis of our claims. That is not the evidence we are going to
present at trial, and it's convoluted.

I would just say: Let's wait until they -- we can see

everything. And the other thing is, this response will also be

informed once we get all the data on the nine named Plaintiffs
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in Discovery Order Number 9.
We have given them interim responses but it will change.
Once these Plaintiffs understand everything that Facebook has
collected about them, their responses to these questions are
going to look very different.
MR. LOESER: Your Honor --
MS. STEIN: May I respond to that, Your Honor?

THE COURT: Yes. Go ahead, Ms. Stein.

MS. STEIN: So respectfully, you know, Plaintiffs have

discovery obligations too. Facebook has been working its tail
off. We have provided almost 500 pages in interrogatory
responses. We are reviewing millions of documents here.

When we originally served RFPs, you may recall Plaintiff
said: We don't want to do this as RFPs. Serve
interrogatories.

We served interrogatories. We gave them lots of extra
time. We literally got one page of substantive responses back
to our interrogatories. What we are asking about is
information about Plaintiffs' allegations. What is the
sensitive information?

Plaintiffs have all of this at their -- in -- in their
possession, custody and control. They know in their heads --

we can't figure out what they thought was sensitive; what they

alleged to be was sensitive. That is exclusively in Plaintiffs

custody and control.

0093



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

And what we need to know here -- and what Plaintiffs have
an obligation to do -- is to sort through their information,
tell us what was sensitive. They didn't want to do this by
producing. We produced everything for them that was in their
accounts.

They now want us to click through news articles, other

things that they are posting and provide every privacy setting.

We are not asking about the privacy setting. That's not what
we asked.

We asked what was the sensitive information, and

Plaintiffs said: We don't know what was sensitive. It depends

on whether it was marked private. That's not true. What was
sensitive would be a subset of it.

Not everything that is marked private is sensitive.
People repost other people's posts. They put up restaurant
reviews, newspaper articles. That may be all marked private,
but that's not the sensitive information that matters here.

It is critically important that Plaintiffs do their
obligation in discovery and not keep pushing everything onto
Facebook to do.

MR. LOESER: Your Honor, just very briefly, I think

again, we are just kind of having a practical problem; and a
30(b) (6) may be helpful here as well.

The practical problem is Facebook maintains data. They

have a platform for users to post things, and they produced a
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bunch of
The

produce t

information but not in the format in which it is kept.
practical problem is: Is it possible for them to

he information in the format in which it is kept as a

result of which the Plaintiffs can easily respond to their

discovery requests.

THE COURT: Well, can I just ask you first, though,

why do the Plaintiffs need -- I mean, if the answer to the

interrogatory is anything that was marked private or was

restricted in some way is sensitive, then say that.

answer 1is
identifie

Now,
sensitive

setting.

MS. WEAVER: We have, Your Honor.

MS. LAUFENBERG: Your Honor --

MS. WEAVER: Go ahead, Cari.

THE COURT: Then that's one answer. And then another
-- and then you go through what the person

d, regardless of what the privacy settings are; right.
it may turn out that you identified something as

; but you didn't -- your client didn't use any privacy
Okay.

MS. WEAVER: Here is the problem -- yeah, here is the

problem with that -- I mean, we will do whatever you order.

And if you want us to do that with this subset of information,

which, by the way, is not everything they have ever posted.

has been

THE COURT: I understand. You can only do it on what
produced. I understand.

MS. WEAVER: Here is the issue: I am an individual.
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These are humans in the middle of a pandemic with jobs, and we
are asking them to go back and look through every post they
ever made on Facebook. And we are going to have to ask them to
do that again which we will do. That is what this case is
demanding.

I can't remember what I posted in 2007 or 2009. And when
I look at the post, I can't remember if it was private to me
then or not. If I looked and saw that I only shared it with
Cari, I would know oh, that is sensitive. But they would be
guessing to say -- and we have given them examples of
categories. Like I said, medical information, we can give them
categorical examples.

And for these Plaintiffs -- for some of them it is
political stuff. Some of it is not. They have different
comfort zones with what they shared. We can go back and view
this, but --

THE COURT: Are the examples tethered to the specific
posts?

MS. WEAVER: Yes. And we can --

THE COURT: Ms. Stein is shaking her head no.

MS. WEAVER: So we have given them categories of
messages, and we have told them we will give them examples and
we are amending further.

THE COURT: So that's what you need to do.

MS. WEAVER: Okay.
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THE COURT: You need to -- like if you are -- you
can't just say medical and health information. What does that
mean?

MS. WEAVER: Fine. We can find examples.

THE COURT: Give them an example; right?

MS. WEAVER: Yes.

THE COURT: If it is the fact that I visited this or,
you know, shared with my friend this website about this drug;
right. I mean, that is different; right.

So you need to tether it to examples. And they just need
to answer to the extent they can. That's all it is, is to the
extent they can do, based on what they have now.

What you have said is you can't figure out what the

privacy setting was in 2007. Well, then, Facebook can't demand

that you base your answer based on that if you don't know what
it is.

MS. WEAVER: Right. Okay.

MS. STEIN: And, Your Honor --

MS. WEAVER: Thank you, Your Honor. We will do that.

MS. STEIN: We have never taken the position that
their answer should be tethered to privacy settings. What we
have asked is what Plaintiffs in their allegations considered
to be sensitive and to identify the posts.

Now, back in 2007 you couldn't click -- you couldn't

individually identify individual posts by privacy setting. It
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was more -- more of a default for how you posted generally.
There weren't individual options when you posted something.

So, you know, respectfully having Plaintiffs just say:
Anything we marked private was also sensitive, I, frankly,
don't think is a good-faith answer to an interrogatory
response. It is just saying everything -- if everything was
marked private in 2007, '08, '09 and so on, that includes, you
know, public information that they were posting or reposting
someone else's public post and it happened to be marked
private, that doesn't make it sensitive.

And I think that Plaintiffs have more of an obligation to
do an investigation in responding to interrogatories just the
way Facebook did; right.

I mean, Facebook when we drafted our 500-page response, we
spent hundreds, if not thousands of hours, you know, working on
those responses and conducting investigations.

Now, maybe we did too much. And if we did too much, then,
you know, shame on us; and we will know that going forward.
But, you know, I do think that Plaintiffs have an obligation to
tell us what is sensitive and not just say: It was under our
privacy setting; ergo it was sensitive.

THE COURT: It would obviously have to be more
specific. Look, they are going to amend their responses. They
will be as robust as they can. I don't think you can expect

them to identify every single one that is on there, but it
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should be pretty robust, right, and tethered to actual posts;
right.

Like political posts, that is what Cambridge Analytica is
about, sensitive information. Here is examples of posts that I
never expected would be made accessible to third parties.

MS. LAUFENBERG: Can I offer -- this is Cari
Laufenberg on behalf of Plaintiffs. Can I offer one additiomal
informative overlay, which is: The way that this information
has been produced, it is completely uncontextual.

So, in other words, you get information by category. And
so what we see are a long laundry list of posts that our
clients made, but you don't see what they are made in response
to.

So, again, that is making our jobs very difficult here.

We are being incredibly diligent. We have produced hundreds of
pages in response to these interrogatories. We are continuing
to work. We will amend.

We can only work with what we have been given, and what we
have been given is incredibly limited and makes it a tortuous
task for our clients.

So we need to have contextual information in order to
assess the sensitive -- whether this is sensitive information.

MS. WEAVER: We are not sure that the responses will
be accurate because -- and that puts us in an impossible

situation. It is not that we are not willing to do the work.
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It is that we don't know how to get the answers right.

MS. STEIN: Yeah. We would certainly be open, if
Plaintiffs wanted to, you know, reprint something, you know, if
they don't like the format.

And, by the way, we reproduced their accounts in response
to requests that we provide things in a different format. We
already went through that exercise once. But if it is easier
for Plaintiffs to print things out, you know, from their own
account and do it that way, we are totally open to Plaintiffs
using it that way instead of pointing to documents that have
already been produced by us.

MS. WEAVER: Maybe we can make some progress, Deb.

Can I ask this: Does Facebook maintain the limited audience
information on the nine Plaintiffs' posts and activity? And if
so, can you produce that to us?

MS. KUTSCHER CLARK: The only way to do it is to go to
the live website and on the live website click each individual
post and follow a link to see the setting.

And that's what we have been trying to convey. The only
other way we could even produce the account information --

I believe we have discussed this previously -- is to produce
back to you guys a live 1link of the Facebook accounts which is
what your clients already have.

MS. WEAVER: So how did Facebook --

MS. KUTSCHER CLARK: And none of that would be Bates
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numbered.

MS. WEAVER: Let me just ask --

THE COURT: I'm going to have to stop you. I have to
go at 11:00. We have, like, two minutes. So we can't do this.
You guys Jjust have to figure this out. So there is a couple of
others things --

MS. WEAVER: We will.

THE COURT: -- I want to address. On the additiomnal
custodians, Mr. Zuckerberg, Ms. Sandberg, I think you should
wait until all the documents are produced. Those will be very
targeted once -- so I don't see any problem waiting for that.

On the voluntary dismissal of the named Plaintiffs, it is
without prejudice; and they don't have to agree. Well, look,
it happens all the time that a judge will deny class cert based
on the adequacy of the named Plaintiff.

And if the Judge gives the named Plaintiff the opportunity
to put forth a new named Plaintiff, then they have that
opportunity. We are not cutting that off now.

It is not depriving Facebook of any discovery because if
those people are put up later, then they get the discovery as
to those named Plaintiffs.

MS. STEIN: Your Honor, our issue in the
stipulation -- and I think, frankly, we worked through some of
this with Plaintiffs yesterday.

THE COURT: Okay.
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MS. STEIN: We -- we are fine stipulating to the
dismissal of certain named Plaintiffs without prejudice to
their being in the class. We don't want to waive any right in
there, and I think Plaintiffs said that they are fine; that we
don't need to.

What we were struggling with is that we don't -- if any

Plaintiff wants to drop, that's fine. But they need to fish or

cut bait but that specific named Plaintiff because it's -- you
know, otherwise they should stay in case and, you know,
proceed; but they are supposed to be representatives here.

THE COURT: No, no, no, I don't understand. I think
that's where I disagree with you.

I think to get through the burden arguments and all that
and to make -- they narrowed the class reps they were putting
forward on the motion.

Should Judge Chhabria deny the motion and should he give
them the opportunity -- he may or may not. He may not do it.
It is going to be up to Judge Chhabria to put forth different
class reps; right. It could be these people. It could be
somebody else. I mean, presumably the ten they put up they
think are their ten best anyway.

No. I don't think they have to -- I disagree with you.
don't think that's the case.

MS. STEIN: Well, Facebook wants to preserve its

objections as to their being able to come back as named
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representatives.

THE COURT: Of course. You can preserve -- what I'm
saying is nobody has to give away anything. You can make that
argument. What I'm saying is we are not going to hold this up
so that they agree with your argument. You can preserve your
argument. They can preserve their argument.

MS. WEAVER: To be clear, a lot of these Plaintiffs
are disappointed, Deb. I'm not kidding. They want to be
deposed by you. So --

MS. STEIN: You know --

THE COURT: Well --

MS. STEIN: We can arrange that, Leslie.

THE COURT: No, no, no, Ms. Weaver.

MS. WEAVER Yes.

THE COURT: Right. When we get to our sort of absent
class member discovery -- I've had this come up in a few
cases -- they put forth, right, because the Defendants often
want to go beyond the named Plaintiffs and take a few -- the
first person they point to is -- they say: This person was a
named Plaintiff. It is not too burdensome on them. I'm sure
Facebook would be happy to depose them. So --

MS. WEAVER: My co-Counsel is going to be mad at me.

MR. LOESER: Your Honor, in the ten seconds that is

left, I do want to just make a point that is something that has

been pervasive which is a lot of arguments we have heard from
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Facebook can be addressed by our better understanding of how
data is maintained.

So, for example, this whole issue of how they produced the
on-platform activity comes down to: How does Facebook maintain
this data and can they produce it in a way that is in a native
format where we can answer their questions easily by looking at
the data instead of this sort of weird treasure hunt we have to
go on through live Facebook pages to try and match up with
their Bates productions?

I would suggest that of the 30(b) (6) topics that are
really critical here is one that is just focused on how data is
maintained for these various subjects. We could avoid a lot of
fighting if we just had a better understanding of how the data
is maintained for these different areas that we keep arguing
about.

THE COURT: And we tried getting experts together
months ago, months ago. If you want to do it, put it in your
30(b) (6) and we will see --

MS. STEIN: Well --

MS. WEAVER: We tried that, Your Honor.

MS. STEIN: We would strenuously object to that
because we went through months and months of informal ESI
discussions. We have been down this road. We have had all
these meet-and-confers.

The bottom line is Plaintiffs just don't believe us. And
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we do all of this work as counsel to provide this information
informally, and they Jjust don't believe us.

MR. LOESER: Sometimes it is because our experts are
telling us something very different. We like you very much.
It is not anything personal, Deb. It is just when our experts
tell us: That is impossible that Facebook doesn't maintain
this in a way that they can use it and easily access it.

We just need -- it is no offense intended to anyone. We
just need evidence. (Inaudible) can only go so far.

MS. WEAVER: If you give us the verifications to the

interrogatories, we will know who at least is giving you the

information. We can just depose them, but we have got to start

taking evidence.

THE COURT: On the privilege log, can you submit a
stipulation by the 18th that was on the briefing, on the ADI?

MS. WEAVER: Yes.

MR. KO: Yes, Your Honor.

THE COURT: I know that was Plaintiffs' proposal, so
I'm really asking Facebook.

MS. STEIN: I think Martie --

MS. KUTSCHER CLARK: What is the question, Your Honor,
about briefing?

THE COURT: The briefing schedule on the ADI
privilege. By the 18th, just stipulate to the briefing

schedule.
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be in a position to agree to a briefing schedule until we
receive Plaintiffs' challenges to the privilege log. And this
is something we discussed extensively previously; that we need
to see what the challenges are.

We are going to need to meet and confer with them about
the challenges so that we understand the scope and nature of
what is being briefed before we set a schedule on it.

THE COURT: Okay. I have to go. I have got the call.
So sorry. I'm out of time. I can't resolve that. When is our
next conference, January what? It is not going to be this
year.

(Laughter)

MR. LOESER: I'm guessing it is not the 1st.

THE COURT: That is correct.

MS. WEAVER: The 8th?

THE COURT: The 8th?

MS. STEIN: If we can make it the 15th, that would be
better on our end.

THE COURT: The 15th at 8:30.

MS. WEAVER: Works for us, Your Honor.

THE COURT: Okay. I will see you then. I will do the
best I can after today.

MR. LOESER: Thank you, Your Honor.

(Proceedings adjourned at 11:04 a.m.)

53
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INTRODUCTION

Pending before Special Master Garrie is Plaintiffs’ Motion to Compel Production

of Named Plaintifts’ Content and Information.
BACKGROUND

2. On November 25, 2019, Plaintifts’ served Requests for Production Nos. 9-13,
which seek documents relating to the named Plaintiffs in this matter (“Named Plaintiffs”).! See
Exhibit A. In brief, Request No. 9 seeks all documents relating to each of the Named Plaintiffs;
Request No. 10 seeks documents sufficient to show the categories of content and information
Facebook collects, tracks, and maintains about them; and Requests Nos. 11-13 seek documents
identifying third parties that were able to access information about the Named Plaintiffs. Id.

3. In response to Requests for Production Nos. 9-13, Facebook produced more than
one million pages of individual user data it maintained relating to the Named Plaintiffs, most of
which was obtained from the “Download Your Information” tool (“DYI Tool”).? The data
obtained from the DYI Tool is mostly limited to information pertaining to users’ on platform
Facebook activity. See Exhibit B (List of DYI Tool Data Fields).

4, Statements by Facebook’s counsel during an August 14, 2020 discovery hearing
indicated that Facebook maintained additional data related to the Named Plaintiffs that was not
produced. See Exhibit C (8/14/2020 Discovery Hearing Transcript) at 8:10-13 (“There is other —

there’s Facebook-generated information, information generated by third parties, information

! There were originally 30 named Plaintiffs, but this has been reduced to nine named Plaintiffs.

2 The DYI Tool is a tool by which Facebook users can download certain pieces of information
related to the user’s Facebook activity and related data. A list of the types of information that can
be downloaded via the DYI Tool is provided in Exhibit B.

1
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0110



received from third parties. We have not represented that that is comprehensively included in our
production.”).

5. Plaintiffs filed a motion last September to compel additional discovery related to
Requests for Production Nos. 9-13. See Exhibit D (9/28/2020 Motion to Compel). Plaintiffs
asked the Court to compel production of sensitive information Facebook derives and collects
from business partners, app developers, apps, and other sources. This request included “native,
appended and behavioral data” and purportedly anonymized data that could be connected to the
Named Plaintiffs. Id. at 7-11.

6. On October 8, 2020, Facebook responded to Plaintiffs’ motion to compel. See
Exhibit E (Facebook Opposition to Plaintiffs’ 9/28/2020 Motion to Compel). Facebook
contended that all information related to the Named Plaintiffs that they did not themselves share
on Facebook was outside the scope of the case; that all information not shared through one of the
four theories of the case was not within the scope of the case; that Plaintiffs were not entitled to
all data collected from third parties about the Named Plaintiffs; that the Stored Communications
Act and Video Protection Privacy Act claims did not require the production of additional data
Facebook had collected about the Named Plaintiffs; and that Facebook could not reasonably
collect any of the additional information Plaintiffs sought. Id. at 6-10.

7. On October 29, 2020, Judge Corley issued Discovery Order No. 9, ruling “that
discovery is not as limited as Facebook contends™ and “the discoverable user data at issue
includes: [1] Data collected from a user’s on-platform activity; [2] Data obtained from third
parties regarding a user’s off-platform activities; and [3] Data inferred from a user’s on or off-

platform activity.” See Exhibit F (Discovery Order No. 9) at 2.

2
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8. In Discovery Order No. 11, Judge Corley provided further clarification on the
discoverable user data intended to be included under Discovery Order No. 9:

It also contended that Plaintiffs conceded that user data not shared with or
accessible to third parties is not relevant, (Dkt.No. 548 at 10), and because
Facebook does not share inferred user data, the inferred user data Facebook
maintains is not relevant. Facebook both collects and uses data about its users as
part of its business model, including data derived from third parties. How it
specifically uses this data is an open question, but if the Court were to accept
Facebook’s arguments about the scope of production, it would eliminate Discovery
Order No. 9’s third category of discovery: data inferred from a user’s on or oft-
platform activity. What is needed now is more detail about Facebook’s collection
and use of user data so future discovery requests can be tailored to Plaintiffs’ better
understanding of the internal operations of Facebook as well the terminology it uses
for describing data that is potentially responsive to Plaintiffs’ discovery requests.
See Exhibit G (Discovery Order No. 11) at 1.

9. Following Judge Corley’s orders, Facebook did not produce additional documents
in response to Requests for Production Nos. 9-13.

10.  On October 6, 2021, Special Master Garrie and Judge Andler declared impasse on
the issue of whether Facebook should be compelled to produce additional documents related to
the Named Plaintiffs pursuant to Discovery Order No. 9.

11.  On October 18, 2021, Plaintiffs submitted their opening brief to Special Master
Garrie on this issue. See Exhibit H. Plaintiffs argue that (a) the court has already determined the
information Plaintiffs seek is relevant—whether or not Facebook claims that it has been shared;
(b) whether the Named Plaintiffs’ information was shared is a contested question on which
Plaintiffs are entitled to evidence; (c) Facebook has failed to substantiate a disproportionate burden
in identifying the data it possesses relating to nine people; and (d) Plaintiffs have made proposals
to reduce the burden of production on Facebook. 1d.

12.  On October 28, 2021, Facebook submitted its Opposition to Plaintiffs’ Motion to

Compel Production of Named Plaintiffs’ Content and Information. See Exhibit I. Facebook argues,
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among other things, that (a) the scope of discovery is limited to information Facebook shared with
third parties; (b) Plaintiffs are judicially estopped from seeking information that was not shared;
and (c) the information Plaintiffs now seek is nonresponsive and otherwise unavailable. Id.

13. OnNovember 2, 2021, Plaintiffs submitted their Reply in which they argue, among
other things, (a) Judge Corley’s orders entitle Plaintiffs to the discovery they seek; (b) Plaintiffs
are entitled to probe Facebook’s assertion that it has already produced all the content and
information it has shared or made accessible to third parties; (c) Plaintiffs are entitled to answers
to Interrogatories 16 and 17; and (d) the relief Plaintiffs are requesting is intended to lighten
Facebook’s burden. See Exhibit J.

14. Facebook subsequently objected to Plaintiffs reply claiming that Plaintiffs
introduced new arguments and evidence for the first time, in violation of the Discovery Protocol.
See Exhibit K (Facebook’s Response to Plaintiffs’ Objection Regarding Named Plaintiffs’ Data
Briefing) (“Plaintiffs sought new relief and introduced twelve new documents that Plaintiffs
suddenly claim show gaps in Facebook’s productions.”).

FINDINGS

15.  Special Master Garrie finds that Discovery Order No. 9 does not limit the scope of
discoverable data related to the Named Plaintiffs to data that was shared with third parties, as
Facebook contends, because Judge Corley’s ruling contains no language indicating such a
limitation: “Accordingly, the court rules the discoverable user data at issue includes: [1] Data
collected from a user’s on-platform activity; [2] Data obtained from third parties regarding a user’s
off-platform activities; and [3] Data inferred from a user’s on or off-platform activity.” See Exhibit

F at 2.
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16. Moreover, Judge Corley clarified that Facebook’s interpretation of Discovery
Order No. 9 is not what Judge Corley intended: “How [Facebook] specifically uses this data is an
open question, but if the Court were to accept Facebook’s arguments about the scope of production,
it would eliminate Discovery Order No. 9’s third category of discovery: data inferred from a user’s
on or off-platform activity.” See Exhibit G at 1.

17.  Special Master Garrie finds that Facebook appears to maintain data related to the
Named Plaintiffs that was not produced in response Requests for Production Nos. 9-13. See
Exhibit C at 8:10-13 (“There is other — there’s Facebook-generated information, information
generated by third parties, information received from third parties. We have not represented that
that is comprehensively included in our production.”). For example, documents produced by
Facebook indicate that Facebook collects data referred to as “Appended Data,” including public
records, auto registration data, retail purchases, and credit card purchases, all of which fall into the
second category of data from Discovery Order No. 9. See Exhibit L (FB-CA-MDL-00213424).
However, Facebook has not produced this data as it is not available via the DYI Tool. See Exhibit
B}

18. Special Master Garrie finds that Plaintiffs requested new relief (answers to
Interrogatories 16-17) and introduced new evidence (exhibits C, D, E, F, H, I, and J to Plaintiffs’
Reply) in their Reply brief in violation of the Discovery Protocol. Accordingly, Special Master
Garrie did not consider this request for new relief or the new evidence items in reaching the

findings herein.

1

3 Facebook also appears to maintain data relating to the Named Plaintiffs’ on-platform activity
that has not been provided, such as inferred interest and behavior data. See Exhibit L.
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ORDER

19.  No later than December 3, 2021, Facebook is to provide a list of data sources that
may contain information related to the Named Plaintiffs pursuant to Discovery Order No. 9. The
list of data sources is to include: (1) the name of the database or data log; (2) a description of the
data source’s purpose and function; and (3) a description of the types of Named Plaintift data
contained in the data source.

20.  No later than December 10, 2021, the parties are to meet and confer and each
submit to Special Master Garrie a proposed protocol for the production of Named Plaintiffs’ data

from the data sources identified by Facebook.

IT IS SO ORDERED.

Monday, November 29, 2021 ..- e -'(L F 6‘ ——

Daniel Garrie
Discovery Special Master

6
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I INTRODUCTION

Plaintiffs’ argument in support of its to compel the production of Plaintiffs’ data and
information is straightforward. All user data that has been shared or made accessible to third
parties, from whatever source collected or inferred, is relevant and discoverable. There is concrete
and compelling evidence that Facebook has not produced all such data for the Named Plaintiffs.
Plaintiffs are not required to accept Facebook’s contrary assertion, since what has been shared or
made accessible is a disputed merits issue that Plaintiffs are entitled to probe. And Facebook has
consistently refused to provide any transparency into what Facebook collects about users and for
what purpose, let alone what Facebook possesses about the Named Plaintiffs.

Facebook’s response to this straightforward argument is part and parcel of its abusive
approach to discovery as a whole: deny, attack, and reverse the victim and the offender. Facebook
denies the plain language of Judge Corley’s orders and that its production is incomplete, and
attacks Plaintiffs for having the temerity to seek the discovery they should have received a year
ago. Instead, Facebook insists, Plaintiffs are the ones abusing the legal process, since (it says)
they are taking a position contrary to the one they took in front of Judge Corley.

Facebook’s attacks are unfounded and misleading. Plaintiffs have always sought, and
continue to seeck, content and information that has been shared with or made accessible to third
parties. And they are not arguing that content and information is relevant if Facebook did not
share it with or make it accessible to third parties. They are simply arguing that Facebook has not
produced all of that relevant content and information, and that Facebook can’t be the judge of
what it means to share content and information or make it accessible to third parties. Plaintiffs are
entitled to discover the information Judge Corley already has decided is relevant because the
information will shed light on Facebook’s misuse of user information on which the four
categories of misconduct at the heart of this case are based.

Similarly meritless is the argument that Plaintiffs have no right to question Facebook’s
assertions. Plaintiffs have come forward with compelling evidence that Facebook has not

produced all the content and information that has been shared with or made accessible to third
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parties. Facebook fails to counter that evidence. And the notion that Plaintiffs must simply accept
Facebook’s version of events—which is what Facebook’s position amounts to—runs against the
whole purpose of discovery, which is to define and resolve disputed merits issues. Plaintiffs need
not accept Facebook’s position on those merits issues in discovery.

For these reasons and the others laid out below, Plaintiffs” motion should be granted.

IL ARGUMENT

A. Judge Corley’s Orders Entitle Plaintiffs to the Discovery They Seek.

In their motion, Plaintiffs explained why Judge Corley’s orders entitle Plaintiffs to all the
content and information that Facebook collects, appends, and infers about the Named Plaintiffs,
regardless of whether Facebook admits that it is shared with or made accessible to third parties.
Mot. to Compel Production of Named Plaintiffs’ Content and Information (“Mot.”) at §-9.
Facebook, however, takes the position that Judge Corley has affirmatively foreclosed Plaintiffs’
ability to receive the discovery they now seek. This extravagant position, whether framed as
judicial estoppel or as any other theory, should be rejected.

First, the position Plaintiffs have taken in front of Judge Corley is not inconsistent, let
alone “clearly inconsistent,” with the position they take here. New Hampshire v. Maine, 532 U.S.
742, 750 (2001) (quotation and citation omitted). In front of Judge Corley, Plaintiffs argued that
when users’ content and information was shared with or made accessible to third parties, it was
relevant, regardless of the source of the content and information. They reaffirm that position.
Plaintiffs are arguing not that content and information is relevant if Facebook did not share it with
or make it accessible to third parties, but rather that (1) Facebook has not produced all the content
and information that it has shared with or made accessible to third parties; and (2) Facebook is not
allowed to be the judge of what it did or did not share with or make accessible to third parties,
because that is a disputed merits issue. See Hossaini v. W. Mo. Med. Ctr., 140 F.3d 1140, 1143
(8th Cir. 1998) (judicial estoppel did not apply because party’s “underlying assertion” did not
change). And Facebook’s refusal even to identify what it has collected, appended, or inferred

about the Named Plaintiffs—including their profiles, see ir.fra § B.1—is a serious gap in
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Facebook’s production that prejudices Plaintiffs’ ability to demonstrate the full scope of
Facebook’s misuse of user information.

Second, Judge Corley nowhere ruled, or even suggested, that Plaintiffs may not probe
Facebook’s assertions about what it did or did not share with or make accessible to third parties.
Quite the opposite. Allowing Plaintiffs to probe such assertions was one of the purposes of
Discovery Order No. 11, which recognized that what information was shared with or made
accessible to third parties was “an open question.” Decl. of Derek W. Loeser in Supp. of Mot. to
Compel Production of Named Plaintiffs’ Content and Information (“Loeser Decl.”), Ex. 6 at 1
(filed originally as Dkt. No. 588). Discovery Order No. 12 makes it even clearer that Plaintiffs are
entitled to probe Facebook’s assertions, stating about the then-imminent depositions that
“whether particular user data is not shared, not admissible, or not monetized, is not a valid reason
to object to a particular deposition question.” Loeser Decl., Ex. 7 at 1-2 (filed originally as Dkt.
No. 602).

Third, Facebook fails to explain how granting this motion would give Plaintiffs an “unfair
advantage” or impose on Facebook an “unfair detriment.” Opp’n to Pls.” Mot. to Compel
Production of Named Plaintiffs’ Content and Information (“Opp’n”) at 12 (quotation and citation
omitted). Again: at no point did Judge Corley suggest that Plaintiffs were not entitled to discovery
to test Facebook’s assertions about what it made accessible to or shared with third parties. When
Plaintiffs expressed doubt that Facebook’s production was complete, Judge Corley allowed
Plaintiffs a 30(b)(6) deposition to inquire about how Facebook used the information it collected.
And, crucially, she did not suggest that that deposition was the only inquiry that Plaintiffs could
make: “And if you don’t get what I think you should get, no one’s going anywhere; we can come
back and do it again. This is just to try to break through that logjam and get started.” Decl. of
Derek W. Loeser in Supp. of Reply in Supp. of Mot. to Compel Production of Named Plaintiffs’
Content and Information (“Loeser Reply Decl.”), Ex. A at 20 (emphasis added). The 30(b)(6)
deposition, then, was merely the start of the process. Plaintiffs seek here to follow through on the

critical inquiry that the deposition began. And, make no mistake about it, the question of what
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information about the Named Plaintiffs was shared with or made accessible to third parties by
Facebook is a core issue in this litigation. Discovery Order No. 9 settled the question of whether
the full scope of information about the Named Plaintiffs collected or inferred by Facebook is
relevant. Facebook should not be allowed to circumvent that Order through the ruse of its
untested determination that none of the information it is withholding fits its self-serving definition

of sharing,.

B. Plaintiffs Are Entitled to Probe Facebook’s Assertion That It Has Already
Produced All the Content and Information It Has Shared with or Made
Accessible to Third Parties.

Facebook takes the position that the Court must simply take its word that it has already
produced all the content and information that has been shared with or made accessible to third
parties. This position should be rejected. First, there is ample concrete evidence that the content
and information that Facebook shares or makes accessible goes well beyond the content and
information that it has thus far produced. Second, Facebook cannot resist discovery simply by
relying on its own view of a disputed merits issue—here, what it means to share or make
accessible—since the whole point of discovery is to resolve such disputes.

1. Ample Evidence Casts Doubt on Facebook’s Assertion.

In their motion, Plaintiffs pointed to considerable evidence that Facebook’s production
thus far does not capture all the user content and information that Facebook shares or makes
accessible to third parties. Mot. at 67, 9-10. Facebook’s response to this evidence is limited and
unsatisfactory. It says that one of the documents cited is “hypothetical,” but does not explain why
the discussion in that document—which certainly appears to be talking about real rather than
hypothetical capabilities—should be interpreted as hypothetical. Opp’n at 10. And it is utterly

silent about its patents and patent applications, see Mot. at 7, which, along with other public

! See also U.S. Patent No. 9,740,752 (Aug. 22, 2017) (“A social networking system obtains
linguistic data from a user’s text communications on the social networking system. . . . The
irferred personality characteristics are stored in connection with the user’s profile, and may be
used for targeting, ranking, selecting versions of products, and various other purposes.”
(emphasis added)); U.S. Patent Application Pub. No. US 2012/0016817 A1 (Jan. 19, 2012)
(“[T]he system inputs the user data to the prediction algorithm to retrieve a Publication
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information, verify the existence of a “user profile” that Facebook conceals from users but makes

accessible to third parties such as advertisers. See U.K. House of Commons, Digital, Culture,

Media and Sport Comm., Disinformation and ‘Fake News: Final Report 441 at 17 (Feb. 14,
2019) (“[T]he advertising profile that Facebook builds up about users cannot be accessed,
controlled or deleted by those users. It is difficult to reconcile this fact with [Mark Zuckerberg’s]
assertion that users own all ‘the content’ they upload.”).

The evidence also contradicts Facebook’s claim that APIs provided the only conduits for
user content and information that was shared with or made accessible to third parties. Cf Opp’n

at 5. |
B Scc Locscr Reply Decl., Ex. B at FB-CA-MDL-00203262 (Mar. 3, 2014 email

from Aldo King, senior member of Facebook’s Privacy Program); id., Ex. C at 129:3-130:13

(James Barnes testimony regarding | IEEE—_—
I, < «/so id., Ex. D at Slide 5 [
]

Facebook’s other response to Plaintiffs’ showing is to tout its DYT tool, which it calls “the

most complete compilation of data Facebook maintains relating to any user.” Opp’n at 2-3.
However, the DY tool lacks not only information that Facebook infers about Plaintiffs or that it
collects about their off-platform activity, but also certain information about Plaintiffs’ on-

pla form activity (i.e., the first of Judge Corley’s three categories of relevant discovery). For
example, Facebook produced an attorney-created spreadsheet that show the apps that five (but not
all nine) of the Named Plaintiffs used on the Facebook platform, as well as the corresponding API
permissions granted those apps. See Loeser Reply Decl., Ex. E. Many of the apps listed on the
spreadsheet are missing from the DY file and vice versa. See id., Ex. F. Furthermore, the DY1
contains no information regarding API permissions granted apps. This gap indicates that the DYI

file, contrary to Facebook’s claims, is not actually complete, even as to on-platform activity. And

Classification prediction of whether the user will undergo one or more life change events. The
system updates the user’s profile to indicate the life change event and provides advertisements to
the user responsive to the prediction of one or more life change events.” (emphasis added)).
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when it comes to off-platform activity, Facebook concedes its DYT file is not complete. [Jj

|
N, Scc ¢.g, id., Ex. G at 98:21-24 (]
-

Nor, crucially, does the DYT file include information about all the “custom audiences” that

Facebook put the Named Plaintiffs into. This “custom audiences” feature, as Facebook client
solutions manager James Barnes has testified, made available information about users that third
parties obtained from Facebook and that Facebook shared with other third-party advertisers.
“Custom audiences” makes this information available in several different ways, including by

matching hashed emails provided by advertisers and identifying Facebook users to the advertiser

based on the match; | EEE—_——

B /.. Ex. C at 129:3-130:13. Moreover, Barnes testified that “[c]ustom audiences can also
be shared from one advertiser to another.” Id. at 137:5-24. Facebook has not produced custom
audiences documents containing the information about Named Plaintiffs that third parties
obtained from Facebook or that Facebook shared with or made available to other third-party
advertisers through these means.

Other evidence also shows that Facebook both collects and shares information that is not

included in the DIY file. For example, a marketing document from Facebook’s political

advertising group identifics |G

A /.. Ex. 1. ot FB-CA-MDL-

REPLY ISO MOT. TO COMPEL 6 MDL No. 2843
CASE No. 18-MD-02843-VC-JSC
JAMS REF. No.: 1200058674

0124




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

00252922, I the description continues, I
I

B [/ This information is not included in the DIY file for the Named Plaintiffs,
notwithstanding marketing documents indicating that the information was shared with third

parties.

2. Facebook Cannot Limit Its Discovery by Reference to Its Own View of
Disputed Merits Issues, Since the Whole Point of Discovery Is to Help
Resolve Such Issues.

According to Facebook, Plaintiffs must accept its claim that the only content and
information that was shared with or made accessible to third parties has already been produced.
What data was shared with or made accessible to third parties is a central and disputed merits
issue, however. A party may not use its own view of a merits issue—here, what it means to share
or make accessible—to define the permissible limits of discovery. None of the cases that
Facebook cites suggests that a party may do so. Indeed, if parties were required to accept another
party’s view on the scope of appropriate discovery, there would be no role for a motion to compel
under Rule 26(b).

Discovery is not the appropriate stage to resolve “disputed legal and factual issues on the
merits.” Fauceglia v. Univ. ¢f'S. Cal fornia, No. CV1904738FMOJEMX, 2020 WL 12048986, at
*1 (C.D. Cal. Oct. 5, 2020); see also Karnoski v. Trump, No. C17-1297 MJP, 2020 WL 2800609,
at *1 (W.D. Wash. May 29, 2020) (ruling on defendants’ motion for protective order, noting that
defendants had “confused the evidentiary standard at trial with the broader discovery standard,
which allows parties to obtain discovery regarding any nonprivileged matter that is relevant to
any party’s claim or defense). This should not be a controversial proposition, since discovery is
meant to be a way of clarifying and defining the disputed issues. See, e.g., Bolling v. Dendreon
Corp., No. C13-0872JLR, 2015 WL 11233202, at *2 (W.D. Wash. June 19, 2015) (discovery’s
purpose is to provide “litigants with the information essential to resolving disputed facts in an
expeditious manner” (citing Shoen v. Shoen, 5 F.3d 1289, 1292 (9th Cir. 1993)). It would short

circuit the whole process if one party can resolve disputed issues on its own, and in advance of
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discovery. And, indeed, Facebook has so far stymied the ordinary course of discovery by refusing
to produce information already deemed relevant by Judge Corley—information that Plaintiffs
have been seeking for several years.
3. The Cases on Which Facebook Relies Have No Relevance Here.

Facebook cites several cases to support its opposition. Its reliance on these cases
demonstrates just how far Facebook strays from the relevant legal issues.

For example, Facebook cites Bresk v. Unimerica Ins. Co., No. CV 16-8893 ODW (SSx),
2017 WL 10439831 (C.D. Cal. Nov. 16, 2017), for the proposition that “[a] plaintiff's mere
suspicion that additional documents must exist is an insufficient basis to grant a motion to
compel.” Id. at *5. But Facebook does not dispute that the documents Plaintiffs seek exist; it does
not deny that it has collected or inferred additional content and information about the Named
Plaintiffs. The dispute is simply whether the documents that Plaintiffs seek have certain
properties—i.e., they have been shared with or made accessible to third parties. And on that issue,
Plaintiffs are entitled to see for themselves and not take Facebook’s word for it, especially since
they have considerable evidence that Facebook has not produced all the content and information
that has been shared with or made accessible to third parties. As Bresk notes, if a moving party
has “a colorable basis for its belief that relevant, responsive documents exist and are being
improperly withheld,” the party’s motion should be granted. /d.; see also id. at *5—6 (granting
motion to compel because there was no denial that documents sought did not exist).

3

The other cases that Facebook cites are about “discovery on discovery”—discovery into
another party’s discovery process”—and state that such discovery will not be allowed without the
identification of a specific deficiency in a production or response. Uschold v. Carriage Servs.,
Inc., 2019 WL 8298261, at *4 (N.D. Cal. Jan. 22, 2019); accord Brewer v. BNSF Railway, 2018
WL 1756432, at *4 (D. Mont. Jan. 11, 2018); Han v. Futurewei Techs., Inc., 2011 WL 4344301,
at *5 (S.D. Cal. Sept. 15, 2011). But Plaintiffs do not want to inquire into Facebook’s discovery

process. To the extent they seek information on potential sources of discovery, they seek it not to

audit past discovery, but to minimize future burden. See irfra § D. And, at any rate, Plaintiffs
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have identified substantial deficiencies in Facebook’s production. See supra § B.1; Mot. at 67,

9-10.

C. As Facebook’s Silence Confirms, Plaintiffs Are Entitled to Answers to
Interrogatories Numbers 16 and 17.

Facebook maintains total silence about two major discovery requests encompassed by
Plaintiffs’ motion: interrogatories numbers 16 and 17. See Mot. at 2, 6; Pls.” Separate Statement
at 3—4. These interrogatories asked Facebook to identify the third parties that were given access to
the Named Plaintiffs’ content and information, and to identify the content and information to
which they had access. Facebook does not even attempt to explain why it should not answer these

interrogatories. It should be ordered to do so.

D. The Relief Plaintiffs Are Requesting Is Intended to Lighten Facebook’s
Burden.

No good deed goes unpunished. In crafting their requested relief, Plaintiffs sought to
lighten the burden on Facebook and, to the extent possible, to forestall the production of content
and information that was not shared with or made accessible to third parties. Facebook now
accuses Plaintiffs of sidestepping discovery mediation. But Plaintiffs’ requested relief is
consistent with the relief they previously requested and with the Federal Rules.

Indeed, Plaintiffs have repeatedly asked Facebook to provide information that would
enable them to help identify relevant information and reduce Facebook’s burden. See Mot. 7-8.
Plaintiffs have even invoked the California Consumer Privacy Act to try get more information—a

request that was refused. Loeser Reply Decl., Ex. I; id., Ex. J; see also Cal. Civ. Code §

1798.100(a) (“A consumer shall have the right to request that a business that collects a
consumer’s personal information disclose to that consumer the categories and specific pieces of
personal information the business has collected.”).

Through discovery mediation, Plaintiffs have also continually sought other information
that would help narrow the production, including data models, schemas, snapshots, relevant API

and SDK calls, the parties that were permitted to make such calls against Named Plaintiffs’ data,
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and more. Mot. at 13; Loeser Decl., Ex. 15. Again, Facebook has refused to respond. Plaintiffs’
requested relief dovetails with these prior efforts. The contention that Plaintiffs are evading
discovery mediation and shifting their position is disingenuous. Disclosure of what Facebook
possesses about the Named Plaintiffs is a reasonable next step toward resolution of this issue.

The Federal Rules of Civil Procedure independently entitle Plaintiffs to the information
they seek on data sources, precisely because it will allow them to determine what has been
withheld. That is the purpose of Rule 34(b)(2)(C), which requires an objecting party to “state
whether any responsive materials are being withheld on the basis of that objection.” It cannot be
too much to ask Facebook to comply with the Rules. For this reason, at this stage of the litigation,
Plaintiffs have requested that Facebook identify the relevant data sources, their purpose for
collection, retention periods, the full profiles of the Named Plaintiffs, and other information
relevant to crafting an efficient discovery plan, both as to the Named Plaintiffs and on a classwide
basis.

III. CONCLUSION

For the reasons laid out above and in their October 18 submission, Plaintiffs’ motion

should be granted.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE: FACEBOOK, INC. CONSUMER MDL No. 2843
PRIVACY USER PROFILE LITIGATION Case No. 18-md-02843-VC (JSC)

DISCOVERY ORDER NO. 9
(Dkt. Nos. 515, 526, 537, 548)

This MDL matter has been assigned to the undersigned for management of discovery.
Now pending before the Court are the Parties’ briefs concerning the proper scope of discovery
related to the data Facebook accumulates about the named Plaintiffs. (Dkt. Nos. 515, 526, 537,
548.) In brief, Facebook contends that the district court’s order specifically defined the data at
issue as “substantive and revealing content that users intended only for a limited audience.” (Dkt.
No. 298.) Based on this definition, Facebook argues that for any named Plaintiff data to be
relevant and discoverable, it must meet two criteria. First, the discoverable data must have arisen
from user activity occurring on the Facebook platform, such as Facebook posts and sent messages.
Second, the named Plaintiff must have then overtly shared such data with a limited audience, such
as their friends. Facebook submits that this is the only plausible reading of the district court’s
order limiting Plaintiffs to four actionable categories of potential liability. Plaintiffs respond that
the universe of discoverable data Facebook collects for each user is much larger and necessarily
includes: (1) user activity occurring off the Facebook platform; and (2) user data that can be
inferred from user activity occurring on or off the Facebook platform. A second question
presented by the briefs is whether discovery may proceed on the claims the district court stayed.

After carefully considering the papers submitted by the Parties, and consulting with the
district court, the Court rules that discovery is not as limited as Facebook contends. Plaintiffs

correctly argue that Facebook’s restrictive view of relevant discovery would exclude an enormous
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amount of information that Facebook collects and shares with third parties about Facebook’s
users. The district court’s order (Dkt. No. 298) did not limit Plaintiffs’ claims to only challenging
the sharing of data Facebook collects from a user’s on-platform activity; the claims also challenge
Facebook’s sharing of user data and alleged failure to monitor how third parties used such shared
information.

Accordingly, the Court rules the discoverable user data at issue includes:

e Data collected from a user’s on-platform activity;
e Data obtained from third parties regarding a user’s off-platform activities; and
e Data inferred from a user’s on or off-platform activity.

As for the stayed claims, and again after consulting with the district court, the Court rules
that discovery is stayed as to the stayed claims. Of course, if a particular discovery request is
relevant to both a stayed and non-stayed claim, then discovery is not stayed merely because the
discovery request is also relevant to a stayed claim.

IT IS SO ORDERED.

Dated: October 29, 2020

n ?,
JAC((SUELINE SCOTT CORL

United States Magistrate Judge
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I. INTRODUCTION

This discovery dispute concerns sensitive user information that Facebook has shared with
third parties without users’ consent. The dispute is important but narrow now that Facebook has
disclaimed any argument about undue burden. Dkt. 537 (“FB Reply”) at 10 (“To be clear,
Facebook is not—as Plaintiffs suggest—urging the Court to issue a ruling regarding the scope of
discovery based on undue burden.”). The legal question is whether the information Plaintiffs
seek is relevant to any party’s claim or defense.

The answer to this question is a straightforward “yes.” As Judge Chhabria described in
Pretrial Order No. 20, Dkt. 298 (the “Order”), this case is about whether Facebook acted
unlawfully in making sensitive user information available to third parties and in failing to do
anything meaningful to prevent third parties from misusing the information they obtained. Dkt.
298 (“Order”) at 3. While it is true that the focus of the Order was sensitive information posted
by users and then wrongfully shared by Facebook, the Court’s reasoning applies equally to other
forms of information about users wrongfully disclosed by Facebook to third parties, including
information obtained by Facebook through its data sharing agreements with off-platform entities.

Documents that Facebook has produced show that there are at least three distinct
categories of improperly shared sensitive information that Facebook shares with third parties
without users’ consent: native, appended, and behavioral. Dkt. 526 (“Opp’n”), Ex. B at FB-CA-
MDL-00213424. This data derives from multiple sources, including (1) what a user posts and the
user’s activity on Facebook; (2) information about users originally generated off the Facebook
platform but obtained by Facebook; and (3) information derived by Facebook from a user’s
activity on and off Facebook. Id. All of these sources include sensitive information about users
that Facebook shared with third parties, yet Facebook has taken upon itself to exclude the second
and third sources from discovery. This does not make sense. Information derived from a user’s
activity is relevant because if a user restricted access to private content, like a message about a
medical condition, then it logically follows that information derived from that content—Ilike the

existence of a disease—was also meant to be private and not shared indiscriminately with third

PLAINTIFFS’ RESPONSE IN SUPPORT OF 1 MDL No. 2843
CROSS-MOTION TO COMPEL CASE NoO. 18-MD-02843-VC-JSC
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parties. Equally relevant is sensitive information originally generated off-platform and then
shared with or made available to third parties. Facebook cannot share such information without
users’ consent. Such improper sharing is thus actionable for precisely the same reasons as the
sharing or making available of users’ on-platform activity.

Discovery has shown that Facebook shared user information with third parties regardless
of where the information was originally generated. Opp’n Ex. C at 2. Plaintiffs’ request for this
information, therefore, is entirely consistent with the four categories of wrongdoing recognized
by the Court. Regardless of the source or how Facebook acquired it, sensitive user information is
relevant if Facebook shared it without users’ consent.

Seeking to make simple issues complicated, Facebook dramatically overstates what
Plaintiffs seek. To be clear, Plaintiffs are not interested in every piece of data Facebook collected
from and about them. Instead, for just ten Named Plaintiffs, Plaintiffs respectfully request that
the Court rule that the sensitive information from and about them that Facebook shared with or

made accessible to third parties is relevant to this action.

I1. ARGUMENT

A. The discovery sought by Plaintiffs is directly relevant to their claims.

According to Facebook, whether it collects and then wrongfully shares Plaintiffs’ off-
platform information or information that it derives from their on- and off-platform activity is
categorically irrelevant to this case. At this juncture, the question before the Court is not whether
certain discovery is disproportionate to the needs of the case. See Fed. R. Civ. P. 26(b)(1); see
also FB Reply at 10 (noting that Facebook is not advancing an “undue burden” argument).
Rather, the question is simply whether the discovery that Plaintiffs seek “is relevant to any
party’s claim or defense.” Id.

With regard to off-platform activity, as Plaintiffs explained in their prior brief, the nature
of their claims and the reasoning under which they were upheld make it relevant whether
Facebook improperly shared Plaintiffs’ off-platform information with third parties. Opp’n at 2-5.
In short, the Order upheld claims not because of where information came from, whether on- or

PLAINTIFFS’ RESPONSE IN SUPPORT OF 2 MDL No. 2843
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off-platform, but because of the nature of the information and what Facebook did with it. /d. at 4.
Facebook’s arguments to the contrary hang on a very narrow and legally incorrect reading of the
Court’s Order.

1. The claimed discovery stay. Facebook argues that Plaintiffs are trying to get around a
discovery stay that the Order imposed when it stayed certain claims. But this argument assumes
that Plaintiffs are seeking discovery relevant to stayed claims, and Facebook does not point to
any stayed claims that Plaintiffs are trying to revive. The suggestion that Plaintiffs are seeking
“discovery on hundreds of allegations that did not survive dismissal,” Reply at 3, is similarly
without merit; Facebook does not point to any dismissed allegations that Plaintiffs are trying to
revive. And contrary to Facebook’s arguments, the discovery Plaintiffs seek—exactly what
information about these ten plaintiffs Facebook possesses and shared with third parties—will
help establish (1) the threshold fact of sharing that sensitive data, which establishes the elements
of the breach of contract and good faith and fair dealing claims, as well as statutory and privacy
claims; (2) the scope of the harm inflicted upon the Plaintiffs, which also addresses elements of
Plaintiffs’ privacy claims; and (3) damages and unjust enrichment. All of these claims were
sustained. Facebook’s argument concerning the purported discovery stay is thus a red herring.

2. The Order’s discussion cf on-plaiform activify. Next, Facebook says that in
describing Facebook’s wrongdoing, the Order confines itself to the improper sharing of what
users did on the Facebook platform. Facebook considerably overstates its case. When discussing
the sharing of information with business partners, for example, the Order referred simply to
“information about [Facebook’s] users” and “information about users’ activity.”! Order at 8.
These phrases do not discriminate between on- and off-platform activity, and do not define
“sensitive information” to encompass only information shared on Facebook’s platform.

The question, then, is whether the discovery is “relevant to any party’s claim or defense.”

Fed. R. Civ. P. 26(b)(1). And here, as Plaintiffs have explained, Facebook’s improper sharing of

! Rather than citing the Order’s specific discussion of information-sharing with business
partners, Facebook quotes the Order’s general description of Facebook’s misconduct from the
introductory paragraph. Reply at 4 (quoting Order at 1).
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user information, whether that information was derived from on- and off-platform activity or
obtained from off the platform, is relevant to the legal theories upheld at the pleading stage,
which turn not on how or where the information was originally generated, but on what kind of
information it was and whether Facebook shared it with third parties. Opp’n at 2-5. Indeed,
Facebook itself is seeking discovery from Plaintiffs about their activity on other social media
sites, taking the position that users’ off-platform activity is relevant to the claims and defenses
here. Def. Facebook, Inc.’s 2d Set of Interrogs. to P1. T. King Nos. 4-5. (No. 4, “Identify all
Social Media Platforms other than Facebook that You have used to share personal family
photographs or videos.”; No. 5 “Identify all Social Media Platforms other than Facebook that
You have used to share personal perspectives regarding politics, religion, relationships, work, or
family.) As Facebook’s own discovery requests demonstrate, Facebook believes information
originally generated off platform is relevant here.

The most that can be said of the Order is that it does not focus on the sharing of
information derived from off-platform activity. Discovery, however, has shown that the native,
appended, and behavioral data that Facebook collects and shares about its users include
information generated from and about both on-platform and off-platform activity. Opp’n Ex. B at
FB-CA-MDL-00213424; Opp’n Ex. C, FB-CA-MDL-00178908 at 2. That such discovery should
shape Plaintiffs’ claims is entirely appropriate. See Vallabharpurapu v. Burger King Corp., 276
F.R.D. 611,615 (N.D. Cal. 2011) (*“Consistently with the notice-pleading system established by
the Rules, discovery is not limited to issues raised by the pleadings, for discovery itself is
designed to help define and clarify the issues.”) (quoting Cppenheimer Fund, Inc. v. Sanders,
437 U.S. 340, 351 (1978)). Accordingly, any sensitive information that Facebook shared with or
made accessible to third parties is relevant here, regardless of its source.

3. Legal questions. Facebook argues that its sharing of off-platform user information is
irrelevant because it would raise legal questions that the Order did not consider. This argument is
incorrect in several different respects. For one thing, Facebook does not justify the premise of the
argument—it does not explain why off-platform activity is irrelevant to or not part of Plaintiffs’
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claims merely because it may raise (some) distinct legal issues.

There are other flaws in Facebook’s argument as well. While it asserts that off-platform
activity raises hitherto unaddressed questions about a reasonable expectation of privacy, it
forgets that a reasonable expectation of privacy is not even relevant to some of Plaintiffs’ claims
(for example, their claims under the VPPA, SCA, or their claim for breach of contract). Even for
the claims that do involve a reasonable expectation of privacy, such as the invasion-of-privacy
torts under California law, Plaintiffs do not claim that al/l off-platform information is relevant.
Information would be relevant if—Ilike Plaintiffs’ on-platform activity—it was shared only with
a “limited audience.” Order at 1. Such sharing would be improper under the Order’s reasoning
without raising any new issues.

For similar reasons, the Court should reject Facebook’s argument that off-platform
information raises new issues about standing. Plaintiffs have standing, the Order concluded, not
because of issues peculiar to Facebook posts, but for a more general reason: because their
“sensitive information was disseminated to third parties in violation of their privacy.” Id. at 14.
That rationale applies equally to sensitive information generated off the Facebook platform that
Facebook improperly shared with third parties.

Facebook also contends that the improper sharing of off-platform information would
raise distinct legal issues about consent. This argument does not make sense. The Order’s rulings
about consent turned on what Facebook told its users about how their “information” could and
could not be shared. See Order at 25-29. And Facebook’s definition of information—*“facts and
other information about you, including actions taken by users and non-users who interact with
Facebook,” Order, App. A at 10—is capacious enough to include information generated off the
platform. To show that data was shared beyond the scope of users’ consent, Plaintiffs need to
understand what was shared. Indeed, at trial, how can Plaintiffs point to data that was shared
without their consent if Facebook has not produced it? Even with regard to the one source of data
Facebook has produced—users’ on-platform activity—Facebook has refused to produce
discovery showing what it shared with third parties. Thus, Facebook’s claim that it has shared all
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user data that is relevant to Plaintiffs’ claims is not remotely accurate.

4. Information derived by Facebook. Finally, Plaintiffs note that one of the sources of
discovery they seek—information derived by Facebook from both on- and off-platform activity
and then improperly shared with third parties—goes mostly unaddressed in Facebook’s reply.
And Facebook is similarly almost wholly silent about information derived from on-pla; form
activity—it simply fails to explain why discovery about such information is not fairly included in
this case. It is easy to see why this information is relevant. If it was improper for Facebook to
share a user’s sensitive post, it was equally wrong for Facebook to share inferences and other

information it derived from that post.

B. Discovery and publicly available information confirm Facebook has not produced
information it collects and shares about the ten Named Plaintiffs.

Facebook contends that Plaintiffs were not permitted to submit any evidence in support
of their opposition brief. See FB Reply at 6, n. 5; 9, n. 9;10 (citing 9/4/2020 Tr. at 5:8-10; 18-22).
In fact, the Court did not prohibit either party from submitting discovery that would aid the
Court’s resolution of this issue. Rather, it rejected Facebook’s argument that a four-month
briefing schedule was necessary because of the purported need to obtain client declarations. Tr.
at 5:7-22. Documents produced reflecting the types of data Facebook collects (native, appended,
and behavioral) from multiple sources (user activity, information derived from on- and off-
platform user activity, and information obtained from third parties) and shares with third parties
is obviously helpful to the Court in making its determination of whether Plaintiffs are entitled to
such data. The Court asked Plaintiffs what data they are seeking, and the exhibits submitted by
Plaintiffs help answer that question.

In any event, Facebook relies heavily on numerous factual assertions about what data it
collects, how it does so, its volume, how it is used and conclusory statements about its relevance.
But it provides no support for those assertions and few specifics. That is, Facebook concedes that
it possesses data relevant to the Named Plaintiffs, but it has never even categorically described or
given examples of that data, contrary to Fed. R. Civ. Proc. 34(b)(2)(C). It is thus left to Plaintiffs

to piece together what Facebook is withholding, using both publicly available documents and
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what Facebook has produced.

T
e
N Opp’n Ex. C at 2 (emphasis
added). The email also |EE—_—_—
I
|
e
I, /.

Facebook’s response to Exhibit C is that the email discussion is “hypothetical.” FB Reply
at 8. But a reasonable reading of this document is that it describes Facebook’s then-existing data
collection capabilities. And even if Facebook were correct, Plaintiffs would still be entitled to
discovery to determine whether Facebook effectuated its supposedly hypothetical plan.
Facebook’s position is also contradicted by information in the public record. Specifically, in
2013 Facebook began to allow third parties to access user data only upon the condition that they
send valuable user data back to Facebook.? This concept, known as data reciprocity, is a key
component of Plaintiffs’ claims. Facebook claims in its Reply that data reciprocity is an

exchange of data only between users, but that is belied by its own documents. A document dated

March 14, 2014 reports [
1
1 . F -

CA-MDL-00203262. Facebook’s characterization of data reciprocity as an exchange between

2 “Facebook Earns $132.80 From Your Data per Year: But it’s valuable in other ways, too”;

available at: https://slate.com/technology/2019/11/facebook-six4three-pikinis-lawsuit-emails-
data.html; see also “Facebook leaks: Zuckerberg turned data into dollars in ruthless battle
with competitors; available at: https://www.computerweekly.com/news/252461895/Facebook-
leaks-Zuckerberg-turned-data-into-dollars-in-ruthless-battle-with-competitors (detailing,
among other things, Facebook employee complaints that “customer data and their own data was
visible to others, after they had opted to keep it private™).
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users is also at odds with the Court’s formulation of the issue. Order at 8 (“Facebook shared
information about its users with this non-exclusive list of business partners and [] those
companies in turn shared data with Facebook.”) In fact, Facebook concedes that user data
received from “integration partners” through data reciprocity is potentially relevant, thereby
confirming that the discovery sought by Plaintiffs here for just ten Named Plaintiffs should be
produced. FB Reply at 8. (“[E]ven if some other data from integration partners existed, only data
received from those partners could even possibly be relevant...”). In short, it is relevant to the
case what information about the ten Named Plaintiffs Facebook possesses, even if it received
that data through its data reciprocity agreements.
Discovery also reveals that Facebook sent Requests for Information (“RFIs”) to third
party app developers as part of its App Developer Investigation (“ADI”) | G
.
I These RFTs ask
e
I Furthermore, app
developers |
I - . [B-CA-MDL-01119012 at FB-CA-MDL-01119021. 1t is
telling that while conducting the ADI investigation, Facebook asked ||| GTcTcNcNGG
|
Facebook also claims that the discovery Plaintiffs seek “cannot even be reasonably
collected,” identifying numerous purported difficulties in collecting this discovery, even though
it is just for ten individuals. FB Reply at 9. These unsupported assertions do not rebut the
relevancy of the discovery Plaintiffs seek, and do not meet the required evidentiary showing to
establish burden. See Harris v. Best Buy Stores, L.P., No. 315CV00657-HSG-KAW, 2016 WL
6024556, at *1 (N.D. Cal. Oct. 14, 2016) (“ ... [T]he party opposing discovery has the burden of
showing that discovery should not be allowed, and also has the burden of clarifying, explaining

and supporting its objections with competent evidence.”) (quoting La. Pac. Corp. v. Money Mkt.
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[ Inst’l Inv. Dealer, 285 F.R.D. 481, 485 (N.D. Cal. 2012)). Indeed, the Court did not solicit
briefing on burden, but only relevance. And in any event, Facebook expressly disclaimed its
request to have the Court rule on burden. FB Reply at 10. The Court should ignore Facebook’s
unsupported claims that it would be too burdensome to search for this material when it has itself
asked the Court not to rule on burden.

Facebook’s sweeping and generalized statement also ignores huge pockets of data that

Facebook can identify. For example, [ G
I . surcly Facebook can identify what data it shared with its

business partners and white-listed apps through its data reciprocity agreements. Furthermore, to
the extent that Facebook did not stop disassociating data regarding the Named Plaintiffs in this
action, thereby making it more difficult to re-associate, that is a problem of its own making.
Again, these are factual issues, not legal ones, and should be the subject of discovery.

Plaintiffs do not demand, as Facebook repeatedly claims, “that Facebook search millions
of disaggregated data sets for any data to have ever crossed Facebook’s systems relating to a
Named Plaintiff and any derivative materials drawing on that data - such as data sets tracking
hours of peak user activity to monitor strains on Facebook’s system.” Opp’n at 6. To the
contrary, Plaintiffs seek only a holding that the sensitive data Facebook collected about zen
Named Plaint;;fs and shared with third parties is relevant. Plaintiffs do not contend that
information that was not shared is relevant, which substantially narrows the information
Facebook would be required to produce in this case.

III. CONCLUSION

For the foregoing reasons, Plaintiffs seek an order holding that all sensitive data about the

ten Named Plaintiffs that Facebook shared with or made accessible to third parties is relevant to

this action.

Dated: October 19, 2020 Respectfully submitted,

KELLER ROHRBACK L.L.P. BLEICHMAR FONTI & AULD LLP
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE: FACEBOOK, INC. CONSUMER MDL No. 2843
PRIVACY USER PROFILE LITIGATION Case No. 18-md-02843-VC (JSC)

DISCOVERY ORDER NO. 11

This MDL matter has been assigned to this Court for management of discovery. The Court
held a discovery status conference on December 9, 2020 and this Order memorializes the
decisions made at the hearing.

A. 30(b)(6) Witness. At the hearing, Facebook insisted it does not have any documents
reflecting its valuation of the user data it collects. It also contended that Plaintiffs
conceded that user data not shared with or accessible to third parties is not relevant, (Dkt.
No. 548 at 10), and because Facebook does not share inferred user data, the inferred user
data Facebook maintains is not relevant. Facebook both collects and uses data about its
users as part of its business model, including data derived from third parties. How it
specifically uses this data is an open question, but if the Court were to accept Facebook’s
arguments about the scope of production, it would eliminate Discovery Order No. 9’s third
category of discovery: data inferred from a user’s on or off-platform activity. What is
needed now is more detail about Facebook’s collection and use of user data so future
discovery requests can be tailored to Plaintiffs’ better understanding of the internal
operations of Facebook as well the terminology it uses for describing data that is

potentially responsive to Plaintiffs’ discovery requests.

The Court accordingly orders Facebook to provide a 30(b)(6) witness regarding the
discoverable user data as articulated by Discovery Order No. 9. (Dkt. No. 557.) Facebook

shall also provide a 30(b)(6) witness on how it monetizes—directly or indirectly—and thus
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Dated:

values user data. Plaintiffs shall provide Facebook with their 30(b)(6) Notice on or before
December 18, 2020 and Facebook will have until January 13,2021 to submit an initial
response. The 30(b)(6) topics shall be narrowly tailored to assist Plaintiffs with identifying
relevant discovery in the above two areas. The deposition will be limited to the time
period of 2012 through 2017 to reduce burden and given its investigatory purpose.

Search Terms. The Parties shall continue to meet and confer the week of December 14-
18 regarding their competing proposals. Given the deadline for submission of final
proposals—Christmas Eve—the Parties shall submit a stipulation by December 18, 2020,
agreeing to a new deadline for final proposals.

Five-Day Détente. The Parties shall meet and confer to choose five consecutive business
days during the upcoming holidays where no communications will take place between the
Parties regarding the case. Communications on other topics are encouraged.

Plaintiffs’ Interrogatory Responses and Privacy Settings Data. Plaintiffs shall
supplement their interrogatory responses regarding what they characterize as their sensitive
information with specific examples rather than general categories.

Additional Proposed Custodians. The addition of further custodians for discovery
purposes is premature at this time.

Dismissal of Named Plaintiffs. The parties shall file a stipulation regarding the dismissal
of certain named plaintiffs in accordance with what was discussed at the hearing no later

than December 18, 2020.

. Next Status Conference. The next video status conference shall be January 15, 2021 at

8:30 a.m. The Parties shall submit a joint status update by January 14, 2021 at 12:00 p.m.

n V%
JAC%UELINE SCOTT CORLE

United States Magistrate Judge

IT IS SO ORDERED.

December 11, 2020

0149




UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

IN RE: FACEBOOK, INC. CONSUMER
PRIVACY USER PROFILE LITIGATION,

This document relates to:

ALL ACTIONS

MDL NO. 2843
CASE NO. 3:18-MD-02843-VC-JSC

HON. VINCE CHHABRIA
COURTROOM 4 — 17" FLOOR

SPECIAL MASTER, DANIEL GARRIE, ESQ.

ORDER RE: PLAINTIFFS’ MOTION TO
COMPEL PRODUCTION OF PLAINTIFF
DATA

ORDER RE: PLAINTIFFS’ MOTION TO COMPEL PRODUCTION OF PLAINTIFF DATA

0150



INTRODUCTION

1. Pending before Special Master Garrie is Plaintiffs’ Motion to Compel Production

of Named Plaintiffs’ Content and Information.
BACKGROUND

2. On November 25, 2019, Plaintiffs’ served Requests for Production Nos. 9-13,
which seek documents relating to the named Plaintiffs in this matter (“Named Plaintiffs”).! See
Exhibit A. In brief, Request No. 9 seeks all documents relating to each of the Named Plaintiffs;
Request No. 10 seeks documents sufficient to show the categories of content and information
Facebook collects, tracks, and maintains about them; and Requests Nos. 11-13 seek documents
identifying third parties that were able to access information about the Named Plaintiffs. Id.

3. In response to Requests for Production Nos. 9-13, Facebook produced more than
one million pages of individual user data it maintained relating to the Named Plaintiffs, most of
which was obtained from the “Download Your Information” tool (“DYI Tool”).? The data
obtained from the DYI Tool is mostly limited to information pertaining to users’ on platform
Facebook activity. See Exhibit B (List of DYI Tool Data Fields).

4. Statements by Facebook’s counsel during an August 14, 2020 discovery hearing
indicated that Facebook maintained additional data related to the Named Plaintiffs that was not
produced. See Exhibit C (8/14/2020 Discovery Hearing Transcript) at 8:10-13 (“There is other —

there’s Facebook-generated information, information generated by third parties, information

! There were originally 30 named Plaintiffs, but this has been reduced to nine named Plaintiffs.

2 The DYI Tool is a tool by which Facebook users can download certain pieces of information
related to the user’s Facebook activity and related data. A list of the types of information that can
be downloaded via the DYT Tool is provided in Exhibit B.
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received from third parties. We have not represented that that is comprehensively included in our
production.”).

5. Plaintiffs filed a motion last September to compel additional discovery related to
Requests for Production Nos. 9-13. See Exhibit D (9/28/2020 Motion to Compel). Plaintiffs
asked the Court to compel production of sensitive information Facebook derives and collects
from business partners, app developers, apps, and other sources. This request included “native,
appended and behavioral data” and purportedly anonymized data that could be connected to the
Named Plaintiffs. Id. at 7-11.

6. On October 8, 2020, Facebook responded to Plaintiffs’ motion to compel. See
Exhibit E (Facebook Opposition to Plaintiffs’ 9/28/2020 Motion to Compel). Facebook
contended that all information related to the Named Plaintiffs that they did not themselves share
on Facebook was outside the scope of the case; that all information not shared through one of the
four theories of the case was not within the scope of the case; that Plaintiffs were not entitled to
all data collected from third parties about the Named Plaintiffs; that the Stored Communications
Act and Video Protection Privacy Act claims did not require the production of additional data
Facebook had collected about the Named Plaintiffs; and that Facebook could not reasonably
collect any of the additional information Plaintiffs sought. 1d. at 6-10.

7. On October 29, 2020, Judge Corley issued Discovery Order No. 9, ruling “that
discovery is not as limited as Facebook contends” and “the discoverable user data at issue
includes: [1] Data collected from a user’s on-platform activity; [2] Data obtained from third
parties regarding a user’s off-platform activities; and [3] Data inferred from a user’s on or off-

platform activity.” See Exhibit F (Discovery Order No. 9) at 2.

2
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8. In Discovery Order No. 11, Judge Corley provided further clarification on the
discoverable user data intended to be included under Discovery Order No. 9:

It also contended that Plaintiffs conceded that user data not shared with or
accessible to third parties is not relevant, (Dkt.No. 548 at 10), and because
Facebook does not share inferred user data, the inferred user data Facebook
maintains is not relevant. Facebook both collects and uses data about its users as
part of its business model, including data derived from third parties. How it
specifically uses this data is an open question, but if the Court were to accept
Facebook’s arguments about the scope of production, it would eliminate Discovery
Order No. 9’s third category of discovery: data inferred from a user’s on or off-
platform activity. What is needed now is more detail about Facebook’s collection
and use of user data so future discovery requests can be tailored to Plaintiffs’ better
understanding of the internal operations of Facebook as well the terminology it uses
for describing data that is potentially responsive to Plaintiffs’ discovery requests.
See Exhibit G (Discovery Order No. 11) at 1.

9. Following Judge Corley’s orders, Facebook did not produce additional documents
in response to Requests for Production Nos. 9-13.

10.  On October 6, 2021, Special Master Garrie and Judge Andler declared impasse on
the issue of whether Facebook should be compelled to produce additional documents related to
the Named Plaintiffs pursuant to Discovery Order No. 9.

11.  On October 18, 2021, Plaintiffs submitted their opening brief to Special Master
Garrie on this issue. See Exhibit H. Plaintiffs argue that (a) the court has already determined the
information Plaintiffs seek is relevant—whether or not Facebook claims that it has been shared;
(b) whether the Named Plaintiffs’ information was shared is a contested question on which
Plaintiffs are entitled to evidence; (c) Facebook has failed to substantiate a disproportionate burden
in identifying the data it possesses relating to nine people; and (d) Plaintiffs have made proposals
to reduce the burden of production on Facebook. 1d.

12.  On October 28, 2021, Facebook submitted its Opposition to Plaintiffs’ Motion to

Compel Production of Named Plaintiffs’ Content and Information. See Exhibit I. Facebook argues,

3
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among other things, that (a) the scope of discovery is limited to information Facebook shared with
third parties; (b) Plaintiffs are judicially estopped from seeking information that was not shared;
and (c) the information Plaintiffs now seek is nonresponsive and otherwise unavailable. Id.

13. On November 2, 2021, Plaintiffs submitted their Reply in which they argue, among
other things, (a) Judge Corley’s orders entitle Plaintiffs to the discovery they seek; (b) Plaintiffs
are entitled to probe Facebook’s assertion that it has already produced all the content and
information it has shared or made accessible to third parties; (c) Plaintiffs are entitled to answers
to Interrogatories 16 and 17; and (d) the relief Plaintiffs are requesting is intended to lighten
Facebook’s burden. See Exhibit J.

14.  Facebook subsequently objected to Plaintiffs reply claiming that Plaintiffs
introduced new arguments and evidence for the first time, in violation of the Discovery Protocol.
See Exhibit K (Facebook’s Response to Plaintiffs’ Objection Regarding Named Plaintiffs’ Data
Briefing) (‘“Plaintiffs sought new relief and introduced twelve new documents that Plaintiffs
suddenly claim show gaps in Facebook’s productions.”).

FINDINGS

15.  Special Master Garrie finds that Discovery Order No. 9 does not limit the scope of
discoverable data related to the Named Plaintiffs to data that was shared with third parties, as
Facebook contends, because Judge Corley’s ruling contains no language indicating such a
limitation: “Accordingly, the court rules the discoverable user data at issue includes: [1] Data
collected from a user’s on-platform activity; [2] Data obtained from third parties regarding a user’s
off-platform activities; and [3] Data inferred from a user’s on or off-platform activity.” See Exhibit

Fat2.
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16. Moreover, Judge Corley clarified that Facebook’s interpretation of Discovery
Order No. 9 is not what Judge Corley intended: “How [Facebook] specifically uses this data is an
open question, but if the Court were to accept Facebook’s arguments about the scope of production,
it would eliminate Discovery Order No. 9’s third category of discovery: data inferred from a user’s
on or off-platform activity.” See Exhibit G at 1.

17.  Special Master Garrie finds that Facebook appears to maintain data related to the
Named Plaintiffs that was not produced in response Requests for Production Nos. 9-13. See
Exhibit C at 8:10-13 (“There is other — there’s Facebook-generated information, information
generated by third parties, information received from third parties. We have not represented that
that is comprehensively included in our production.”). For example, documents produced by
Facebook indicate that Facebook collects data referred to as “Appended Data,” including public
records, auto registration data, retail purchases, and credit card purchases, all of which fall into the
second category of data from Discovery Order No. 9. See Exhibit L (FB-CA-MDL-00213424).
However, Facebook has not produced this data as it is not available via the DY Tool. See Exhibit
B.?

18.  Special Master Garrie finds that Plaintiffs requested new relief (answers to
Interrogatories 16-17) and introduced new evidence (exhibits C, D, E, F, H, 1, and J to Plaintiffs’
Reply) in their Reply brief in violation of the Discovery Protocol. Accordingly, Special Master
Garrie did not consider this request for new relief or the new evidence items in reaching the

findings herein.

/l

3 Facebook also appears to maintain data relating to the Named Plaintiffs’ on-platform activity
that has not been provided, such as inferred interest and behavior data. See Exhibit L.
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ORDER

19.  No later than December 3, 2021, Facebook is to provide a list of data sources that
may contain information related to the Named Plaintiffs pursuant to Discovery Order No. 9. The
list of data sources is to include: (1) the name of the database or data log; (2) a description of the
data source’s purpose and function; and (3) a description of the types of Named Plaintiff data
contained in the data source.

20.  No later than December 10, 2021, the parties are to meet and confer and each
submit to Special Master Garrie a proposed protocol for the production of Named Plaintiffs’ data

from the data sources identified by Facebook.

IT IS SO ORDERED.

Monday, November 29, 2021 i’ Q. ‘g 6 ~
Daniel Garrie
Discovery Special Master

6
ORDER RE: PLAINTIFFS’ MOTION TO COMPEL PRODUCTION OF PLAINTIFF DATA

0156



Exhibit A



Lesley E. Weaver (SBN 191305)
BLEICHMAR FONTI & AULD LLP
555 12th Street, Suite 1600

Oakland, CA 94607

Tel.: (415) 445-4003

Fax: (415) 445-4020
lweaver@bfalaw.com

Plaint,;fs’ Co-Lead Counsel

Additional counsel listed on signature page

Derek W. Loeser (admitted pro hac vice)
KELLER ROHRBACK L.L.P.

1201 Third Avenue, Suite 3200

Seattle, WA 98101

Tel.: (206) 623-1900

Fax: (206) 623-3384
dloeser@kellerrohrback.com

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE: FACEBOOK, INC. CONSUMER
PRIVACY USER PROFILE LITIGATION

This document relates to:

ALL ACTIONS

MDL No. 2843
Case No. 18-md-02843-VC

PLAINTIFFS’ SECOND SET OF
REQUESTS FOR PRODUCTION TO
DEFENDANT FACEBOOK, INC.

Judge: Hon. Vince Chhabria
Courtroom: 4, 17th Floor

0158



PROPOUNDING PARTY: Plaintiffs
RESPONDING PARTY: Facebook
SET NUMBER: Two (2)

Plaintiffs hereby propound the following requests for production of documents to
Defendant Facebook, Inc. (“Facebook™), pursuant to Federal Rules of Civil Procedure 26 and 34,
and request that Facebook produce the documents and electronically-stored information set forth
herein within thirty (30) days of service of these requests, at Bleichmar Fonti & Auld LLP, 555
12th Street, Suite 1600, Oakland, CA 94607.

INSTRUCTIONS

1. You shall respond to these requests for the production of documents in a manner
consistent with the Federal Rules of Civil Procedure and the following instructions:

2. In responding to each document request, furnish all responsive documents
available at the time of production, including documents in your possession, custody or control,
and in the possession, custody or control of your agents, employees, partners, representatives,
subsidiaries, affiliates, investigators, or by your attorneys or their agents, employees or
investigators.

3. If any otherwise responsive document was, but is no longer, in existence or in
your possession, custody or control, identify the type of information contained in the document,
its current or last known custodian, the location/address of such document, the identity of all
persons having knowledge or who had knowledge of the document and describe in full the
circumstances surrounding its disposition from your possession or control.

4. This is a continuing request for the production of documents and requires
supplemental responses as provided for in the Federal Rules of Civil Procedure. If, after making

your initial production, you (or any other persons acting on your behalf) obtain or become aware
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of any further documents responsive to any document request, you are required to produce such
additional documents to plaintiffs. Each supplemental response shall be served on plaintiffs no
later than thirty days after the discovery of the further information.

5. You shall produce the original of each document described below or, if the
original is not in your custody, then a copy thereof, and in any event, all non-identical copies
which differ from the original or from the other copies produced for any reason, including,
without limitation, the making of notes thereon.

6. Documents shall be produced as kept in the regular course of business together
with the original folders, binders, boxes or other containers in which they were maintained.

7. All documents or things that respond in whole or in part to any portion of these
requests are to be produced in their entirety, including attachments and their enclosures.

8. Documents attached to each other should not be separated.

9. Documents not otherwise responsive to any particular document request shall be
produced if such documents mention, discuss, refer to, or explain the documents called for by
any document request, or if such documents are attached to documents called for by any
document request.

10.  Documents shall be produced in such fashion as to identify the custodian of each
document.

11.  Identify the source of each document produced, by identifying: (a) all of the
person(s) who possessed the document; (b) the positions or titles of any such individuals; and (c)
all of the divisions and departments where each document was located. If you are unable to
determine the individual(s) who possessed the document, identify the department and division

where the document was located when produced.

PLAINTIFFS’ SECOND SET OF RFPS TO 2 MDL No. 2843
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12.  If you claim any form of privilege, whether based on statute or otherwise, as a
ground for not producing any document, state the following:

a. The date of the document;

b. The name, the present or last known home and business address, the
telephone numbers, the title (or position), and the occupation of those
individuals who prepared, produced, reproduced or who were recipients of
said document;

c. A description of the document sufficient to identify it without revealing the
information for which the privilege is claimed;

d. The nature of the privilege asserted;

e. The factual basis upon which you claim any such privilege;

f. The location of the document; and

g. The custodian of the document.

13. To the extent you object to any document request, you must provide specific
responses as to what portion of the request you object to and state expressly why you will not
respond to such request in sufficient detail to permit the Court to determine the validity of the
objection. Responsive documents to which your objection does not apply should be produced.

14.  If you claim that all or any part of any document request, the Definitions, or
Instructions is vague or ambiguous, please identify the specific language you consider vague or
ambiguous and state the interpretation of the language in question you used to frame your
response.

15.  Each document requested herein is to be produced in its entirety and without
deletion or excision, regardless of whether you consider the entire document to be relevant or

responsive to any document request. If you have removed, excised or deleted any portion of a
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document, stamp the word “REDACTED” on each page of the document that you have redacted.
Redactions should be included on the privilege log described in Instruction No. 13, above.

16. One copy of each document should be produced. A document that varies in any
way from the original or from any other copy, including drafts or a document with handwritten
notations or deletions constitutes a separate document and must be produced, whether or not the
original is in your possession, custody or control. Color (i.e., not black and white) originals
should be produced in color. If any identical copy cannot be produced for any reason (e.g., faint
writing, erasures, etc.), produce the original.

17.  Indicate the origin of each document and number each document with
consecutive Bates numbers.

DEFINITIONS

Unless otherwise stated, the terms set forth below are defined as follows and shall be
used in construing the meaning of these requests for the production of documents.

1. The use of the singular shall be deemed to include the plural, and the use of one
gender shall include all others, as appropriate, in the context.

2. The present tense of a verb includes its past tense, and vice versa.

3. “And” and “or” are to be construed conjunctively and disjunctively, as necessary,
to bring within the scope of this request for production all responses that might otherwise be
construed to be outside its scope.

4. “Any” and “all” mean each and every.

5. “App” means an interactive software application developed to utilize the core
technologies of the Facebook social networking platform.

6. “App Developer Investigation” or “ADI” means (as described in paragraph seven

of the Chen Declaration) Facebook’s investigation to determine “whether there has been misuse
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of data in violation of Facebook’s policies and associated legal liabilities, in connection with the
first version of the [Facebook] Platform.”

7. “Apps Others Use” means the setting used to prevent the disclosure of personal
information to third party App Developers through Facebook’s API, as described in paragraphs
366 to 368 of the FAC.

8. “App Settings” means settings that a User can alter or accept to limit Third
Parties from accessing or obtaining Users’ Content and Information, including Apps Others Use,
Granular Data Permissions, Platform Opt Out, and the like.

9. “Chen Declaration” means the Declaration of Stacy Chen in Support of
Respondent’s Opposition to the Attorney General’s Petition, Attorney General Maura Healy v.
Facebook, Inc., No. 1984CV02597-BFS-1 (Mass. Super Ct., Suffolk Cty.).

10. “Communication” means the transmittal (in the form of facts, ideas, thoughts,
opinions, data, inquiries or otherwise) and includes, but is not limited to, correspondence,
memoranda, reports, presentations, face-to-face conversations, telephone conversations, text
messages, instant messages, messages sent on Facebook Messenger, voice messages,
negotiations, agreements, inquiries, understandings, meetings, letters, notes, telegrams, mail,
electronic mail or email, and postings of any type.

11. “Computer System” or “Computer Systems” include(s), but is not limited to, any
server (whether physical or virtual), desktop computer, tablet computer, point of sale system,
smart phone, cellular telephone, networking equipment, internet site, intranet site, and the
software programs, applications, scripts, operating systems, or databases used to control, access,
store, add, delete, or modify any information stored on any of the foregoing non-exclusive list.

12. “Content and Information” refers to the definition in footnote 2 of the FAC,

referring to “content” and “information” as Facebook's Statements of Rights and

PLAINTIFFS’ SECOND SET OF RFPS TO 5 MDL No. 2843
FACEBOOK, INC. CASE NO. 18-MD-02843-VC

0163



Responsibilities have defined those terms. In brief, Facebook has generally used “information”
to mean facts and other information about Users, including the actions they take, and “content”
to mean anything Users post on Facebook that would not be included in the definition of
“information.” Content and Information also includes both personally identifiable content and
information and anonymized content and information that is capable of being de-anonymized.
See FAC 99 223-224. Content and Information includes data that identifies, relates to, describes,
is capable of being associated with, or could reasonably be linked, directly or indirectly, with a
particular User, including:

a. Identifiers such as a real name, alias, postal address, unique personal identifier,
online identifier, Internet Protocol address, email address, account name, social
security number, driver’s license number, passport number, or other similar
identifiers.

b. Characteristics of protected classifications under California or federal law.

c. Commercial information, including records of personal property, products or
services purchased, obtained, or considered, or other purchasing or consuming
histories or tendencies.

d. Biometric information.

e. Internet or other electronic network activity information, including, but not
limited to, browsing history, search history, and information regarding a
consumer’s interaction with an Internet Web site, application, or advertisement.

f. Geolocation data.

g. Audio, electronic, visual, thermal, olfactory, or similar information.

h. Professional or employment-related information.

PLAINTIFFS’ SECOND SET OF RFPS TO 6 MDL No. 2843
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i. Education information, defined as information that is not publicly available
personally identifiable information as defined in the Family Educational Rights
and Privacy Act (20 U.S.C. section 1232g, 34 C.F.R. Part 99).

j- Inferences drawn from any of the information identified in this paragraph to
create a profile, dossier, or similar collection of information about a consumer
reflecting the consumer’s preferences, characteristics, psychological trends,
predispositions, behavior, attitudes, intelligence, abilities, and aptitudes.

13. “Document” or “Documents” is defined to include any Document, ESI, or
Electronic Media stored in any medium, and is synonymous in meaning and equal in scope to
the usage of this term in Federal Rule of Civil Procedure 34(a)(1)(A), including, but not limited
to, electronic or computerized data compilations, Communications, electronic chats, instant
messaging, documents created through Workplace by Facebook, encrypted or self-destructing
messages, messages sent via Facebook messenger, email Communications, other electronically
stored information from Personal computers, sound recordings, photographs, and hard copy
Documents maintained in your Personal files.

14.  “Electronic Media” means any magnetic, optical, or other storage media device
used to record ESI including but not limited to computer memory, hard disks, floppy disks, flash
memory devices, CDs, DVDs, Blu-ray discs, cloud storage (e.g., DropBox, Box, OneDrive, or
SharePoint), tablet computers (e.g., iPad, Kindle, Nook, or Samsung Galaxy), cellular or smart
phones (e.g., BlackBerry, iPhone, or Samsung Galaxy), personal digital assistants, magnetic
tapes of all types, or any other means for digital storage and/or transmittal.

15. “Electronically Stored Information” or “ESI” means information that is stored in
Electronic Media, regardless of the media or whether it is in the original format in which it was

created, and that is retrievable in perceivable form and includes, but is not limited to, metadata,
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system data, deleted data, fragmented data, data pertaining to or maintained in Apps, database
contents, and computer code.

16. “FAC” refers to the First Amended Consolidated Complaint filed February 22,
2019, ECF No. 257.

17. “Facebook,” “Defendant,” “You,” or “Your” shall mean Facebook, Inc. and any
of its executives, directors, officers, employees, partners, members, representatives, agents
(including attorneys, accountants, consultants, investment advisors or bankers), and any other
Person purporting to act on its behalf. In the case of business entities, these defined terms
include parents, subsidiaries, affiliates, predecessor entities, successor entities, these defined
terms include parents, subsidiaries, affiliates, predecessor entities, successor entities, divisions,
departments, groups, acquired entities and/or related entities or any other entity acting or
purporting to act on its behalf.

18. “FTC Consent Order” shall refer to the July 27, 2012 Federal Trade Commission
Consent Order in In the Matter ¢ f Facebook, Inc., No. C-4365.

19. “Granular Data Permissions” means the setting through which the User accessing
an App may limit the categories of Content and Information an App Developer may collect.

20. “Identify,” with respect to Documents, means to give, to the extent known, the
(a) type of Document; (b) general subject matter; (c) date of the Document; (d) author(s);

(e) addressee(s); and (f) recipient(s).

21. “Including” means “including but not limited to,” or “including, without

limitation.” Any examples which follow these phrases are set forth to clarify the request,

definition or instruction but not to limit the request.
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22. “Internal Policy” or “Internal Policies” mean any formal or informal policy,
procedure, rule, guideline, collaborative document, directive, instruction, or practice, whether
written or unwritten, that You expect Your employees to follow in performing their jobs.

23. “Misuse of Data,” when used as a capitalized phrase, means the use by an App of
a User’s Content or Information that was broader or different than the use of that content or
information only in connection with the person that gave the permission to the App to access
such User’s Content or Information.

24, “Named Plaintiffs” means Steven Akins, Jason Ariciu, Samuel Armstrong,
Anthony Bell, Bridgett Burk, Brendan Carr, John Doe, Terry Fischer, Shelly Forman, Paige
Grays, Mary Beth Grisi, Tabielle Holsinger, Taunna Lee Johnson, Olivia Johnston, Tyler King,
Ashley Kmieciak, William Lloyd, Gretchen Maxwell, Scott McDonnell, Ian Miller, Jordan
O'Hara, Bridget Peters, Kimberly Robertson, Scott Schinder, Cheryl Senko, Dustin Short, Tonya
Smith, Mitchell Staggs, Charnae Tutt, Barbara Vance-Guerbe, and Juliana Watson.

25. “Person” or “Persons” means any natural Person or any business, legal or
governmental entity or association.

26. “Platform” refers to the services, tools, and products provided by Facebook to
third parties to create their own applications and services that access data in Facebook.

27.  “Platform Opt Out” means the setting a User may access to choose that his or her
Content and information is not accessed or obtained by any Apps or websites on Facebook’s
Platform.

28. “Privacy Controls” means the audience selectors that control what information in
a User’s profile can be viewed by other Users, and includes Profile Privacy Settings, Profile

Privacy Controls, Publisher Privacy Controls, and the like.
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29. “Relating to,” “relate to,” “referring to,” “refer to,” “reflecting,” “reflect,”
“concerning,” or “concern” means all Documents which comprise, explicitly or implicitly refer
to, were reviewed in conjunction with, or were created, generated or maintained as a result of the
subject matter of the request, including, but not limited to, all Documents which reflect, record,
memorialize, embody, discuss, evaluate, consider, review or report on the subject matter of the
request.

30. “Third Parties” include the following:

a. Apps, App Developers, Whitelisted Apps, and Business Partners, as those terms
are used in the FAC;

b. Any person that develops an application, software experience, game, or website
that accesses Content and Information from Facebook’s API or other Facebook
software; and

c. Any person with which Facebook has or had an integration partnership.

31. “User(s)” means individuals who maintain a Facebook account and can generally
access the typical Facebook experience through website or mobile applications.
32. Capitalized terms and acronyms not specifically defined herein have the same

definition as in the FAC.

RELEVANT TIME PERIOD

The relevant time period for each Document Request is January 1, 2007 through the
present (the “Relevant Time Period”), unless otherwise specifically indicated. Each Document
Request shall be interpreted to include all documents and information that relate to the Relevant
Time Period or otherwise specified period, even if such documents or information were prepared
or published outside of the Relevant Time Period or otherwise specified period. If a document

prepared before or after this period is necessary for a correct or complete understanding of any
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document covered by a request, you must produce the earlier or subsequent document as well. If
any document is undated and the date of its preparation cannot be determined, the document
shall be produced if otherwise responsive to the production request.

DOCUMENT REQUESTS

REQUEST FOR PRODUCTION NO. 6

All Documents provided to or received from any governmental entity or regulator in the
United States and United Kingdom in response to any formal or informal inquiry or
investigation relating to whether Users’ Content and Information was accessed or obtained by
any Third Parties without proper consent or authorization, including but not limited to all
inquiries or investigations arising out of the Cambridge Analytica Scandal, the FTC Consent
Order, and any inquiry or investigation related to the settlement agreement with the FTC
announced on July 24, 2019.

REQUEST FOR PRODUCTION NO. 7

All organizational charts, personnel directories, or other documents sufficient to show
Your organizational structure, including:

(a) the identity of subsidiaries, affiliates, and joint ventures, and your ownership
interest, control of, or participation in any subsidiary or affiliate or joint venture related to
agreements, engineering, access, use, transmission, receipt, collection or analysis of Facebook
Users’ Content and Information by Third Parties;

(b) the organization of any division, department, unit or subdivision of your company
that has responsibilities relating to agreements, engineering, access, use, transmission, receipt,
collection or analysis of Users’ Content and Information by Third Parties; and

(c) the names, titles, job descriptions, and employment periods for your present and

former employees who has or had responsibilities relating to agreements, engineering, access,
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use, transmission, receipt, collection or analysis of Users’ Content and Information by Third
Parties; and

(d) the names, titles, job descriptions, and employment periods of Your present or
former directors, officers, or senior managers, as well as any secretaries or administrative
assistants assigned to these directors, officers, or senior managers.
REQUEST FOR PRODUCTION NO. 8

All versions (including each updated or amended version thereof) of Facebook’s
“Platform Policies,” which have been called the “Developer Principles and Policies,” the
“Platform Guidelines,” or the “Developer Terms of Service” (collectively, the “Platform
Policies”).
REQUEST FOR PRODUCTION NO. 9

All Documents relating to each of the Named Plaintiffs, including but not limited to all
Content and Information collected about each of them or gained from business relationships or
any other source.
REQUEST FOR PRODUCTION NO. 10

For each of the Named Plaintiffs, Documents sufficient to show the categories of Content
and Information Facebook collects, tracks, and maintains about them.
REQUEST FOR PRODUCTION NO. 11

Documents sufficient to identify all Third Parties to which Facebook granted access to
Named Plaintiffs’ Content and Information, what categories of Content and Information
Facebook granted access to, how Facebook allowed these Third Parties to access the Named

Plaintiffs’ Content and Information, and the business purpose of all such access.
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REQUEST FOR PRODUCTION NO. 12

Documents relating to any partnerships or agreements Facebook entered into with Third
Parties for access to Named Plaintiffs’ Content and Information.
REQUEST FOR PRODUCTION NO. 13

For all Third Parties to which Facebook granted access to Named Plaintiffs’ Content and
Information, Documents sufficient to show any use by Third Parties of such Content and
Information not in connection with the User that granted the permission to the Third Party or
inconsistent with Facebook’s agreement with that Third Party.
REQUEST FOR PRODUCTION NO. 14

Documents sufficient to show the monetary or retail value of each named Plaintiff’s
Content and Information to Facebook, updated to reflect whenever Facebook’s terms of service
changed, including the calculation of revenue earned by Facebook for each Named Plaintiff
based upon bartering or selling access to such Named Plaintiff’s Content and Information.
REQUEST FOR PRODUCTION NO. 15

Documents sufficient to show the money or any other thing of value, including but not
limited to money or any other thing of value paid in exchange for targeted advertising, that
Facebook received in exchange for each Named Plaintiff’s Content and Information, which
entities paid Facebook, and when such payments were made.
REQUEST FOR PRODUCTION NO. 16

Documents sufficient to show the monetary or retail value of Users’ Content and
Information to Facebook, including all monthly, quarterly, and annual financial reporting
relating to same, and including but not limited to the calculation of average revenue per user,
any changes to such monetary or retail value relating to changes to Facebook’s terms of service,

and any financial reporting of Content and Information as an asset.
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REQUEST FOR PRODUCTION NO. 17
All Documents relating to Facebook’s assessment of the monetary or retail value of
Users’ Content and Information to Users (as distinct from value to Facebook), including
analyses for providing compensation to Users for their Content and Information, including but
not limited to Users compensated in connection with the Onavo or Research app.
REQUEST FOR PRODUCTION NO. 18
All Documents that have been transmitted to Users by Facebook relating to whether
Users’ Content and Information was accessed or obtained by Third Parties.
REQUEST FOR PRODUCTION NO. 19
All Documents supporting the escalation of those Apps escalated to Phase Two of ADI
for Enhanced Examination and/or Phase Three of ADI for Enforcement and designated as
follows in the Chen Declaration ¥ 34:
(d) each [A]pp to which a request for information was sent; (e) each [A]pp for
which an interview was sought with the developer; (f) each [A]pp for which a
remote or onsite audit was requested to be conducted; (g) each [A]pp for which
actual misuse was found and identification of that misuse; (h) each [A]pp that was
banned for actual misuse; and (i) each [A]pp that was banned for failing to
cooperate with Facebook’s investigation.
Facebook has described identification of these Apps as non-privileged and has
already produced it to the Massachusetts Attorney General’s Office. See Chen
Declaration 9 35.
REQUEST FOR PRODUCTION NO. 20
The list of Apps that Facebook provided to the Massachusetts Attorney General’s Office

and that the Chen Declaration 9 35 describes as “the subject of external actions or
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communications with third parties, including the growing list of Apps Facebook has suspended
as part of the [ADI], whether because of policy violations or because of their refusal to cooperate
with Facebook’s investigation.”
REQUEST FOR PRODUCTION NO. 21

Communications between Facebook and Third Parties relating to the ADI, including but
not limited to Communications that Facebook provided to the Massachusetts Attorney General’s
Office. See Chen Declaration  37.
REQUEST FOR PRODUCTION NO. 22

All “Privacy Risk Assessment[s],” and notes or agenda relating to Facebook’s “focused

9% ¢4

subject-matter-specific meetings,” “focused subject-matter-specific discussions,” “weekly intra-
and inter-team meetings,” and “Privacy Summit[s],” as detailed in “Facebook’s Privacy Program
Overview” included in any PricewaterhouseCoopers LLP (“PwC”) assessment report prepared
pursuant to the FTC Consent Order.
REQUEST FOR PRODUCTION NO. 23

Unredacted versions and Documents in support of the assessment reports, including the
Initial Assessment Report and Biennial Reports, prepared by PwC pursuant to the FTC Consent
Order.
REQUEST FOR PRODUCTION NO. 24

Documents sufficient to identify all Third Parties to which Facebook granted access to
Users’ Content and Information not generally available through Platform pursuant to
partnerships or agreements between Facebook and those Third Parties.

REQUEST FOR PRODUCTION NO. 25

All Documents relating to agreements or partnerships described in Request No. 24.
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REQUEST FOR PRODUCTION NO. 26
For each of the Third Parties that Facebook entered into partnerships or agreements with
as described in Request No. 24, Documents sufficient to identify:
e The fields, kinds, or categories of Content and Information that were accessed or
obtained by such Third Parties;
e How each such Third Party accessed or obtained the Content and Information of Users;
e How each such Third Party used the Content and Information accessed or obtained;
e Where the Content and Information obtained by such Third Parties currently resides and
who has access to it.
REQUEST FOR PRODUCTION NO. 27
Documents sufficient to show all forms and formats in which Facebook transmitted to
Third Parties information concerning Users’ liking, viewing, retrieving, or otherwise requesting
or obtaining videos on, using, or by means of the Facebook Platform.
REQUEST FOR PRODUCTION NO. 28
All Documents relating to Internal Policies by Facebook on the monitoring of Third
Parties’ compliance with Facebook’s Platform Policy, Data Policy, or SRR.
REQUEST FOR PRODUCTION NO. 29
All Documents relating to Internal Policies by Facebook on the enforcement of
Facebook’s Platform Policy, Data Policy, or SRR against Third Parties.
REQUEST FOR PRODUCTION NO. 30
All Documents relating to measures and controls, including proposed measures and
controls, put in place by Facebook to prevent Third Parties from violating Facebook’s Platform

Policy, Data Policy, or SRR.
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REQUEST FOR PRODUCTION NO. 31

All Documents relating to Facebook’s audits, inquiries, and investigations of Third
Parties investigating compliance with any provisions of Facebook’s Platform Policy, Data
Policy, or SRR regarding the access, use, transmission, receipt, collection and analysis of Users’
Content and Information on and off the Platform.
REQUEST FOR PRODUCTION NO. 32

All Documents Concerning Misuse of Data, including investigations, examinations,
inquiries, or audits—or Communications regarding such investigations, examinations, inquiries,
or audits—regarding Misuse of Data prior to the deprecation of Graph API v.1.0.
REQUEST FOR PRODUCTION NO. 33

Documents sufficient to show the notice that Facebook provided to Users regarding
modifications to Facebook’s SRR or Data Policy, and all Communications related thereto.
REQUEST FOR PRODUCTION NO. 34

All Documents relating to the conditioning of Third Parties’ access to Users’ Content and
Information on the purchase of Mobile App Install Ads, payment of Content and Information in-
kind (referred internally as Reciprocity or Data Reciprocity), or other payment.
REQUEST FOR PRODUCTION NO. 35

Documents relating to the manner in which a Facebook User could control how his or her
data was shared through their Privacy Controls and App Settings throughout the Relevant Time
Period, including but not limited to screenshots of the Facebook website and the Facebook

mobile application.
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REQUEST FOR PRODUCTION NO. 36
All Documents concerning User testing, evaluation and analysis of Facebook’s Privacy
Controls and App Settings during the Relevant Time Period, including but not limited to design

documents, correspondence, analyses, and reports.
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Dated: November 25, 2019

KELLER ROHRBACK L.L.P.

By:  /s/Derek W. Loeser
Derek W. Loeser

Derek W. Loeser (admitted pro hac vice)

Lynn Lincoln Sarko (admitted pro hac vice)
Gretchen Freeman Cappio (admitted pro hac vice)
Cari Campen Laufenberg (admitted pro hac vice)
Benjamin Gould (SBN 250630)

1201 Third Avenue, Suite 3200

Seattle, WA 98101

Tel.: (206) 623-1900

Fax: (206) 623-3384
dloeser@kellerrohrback.com
Isarko@kellerrohrback.com
gcappio@kellerrohrback.com
claufenberg@kellerrohrback.com
bgould@kellerrohrback.com

Christopher Springer (SBN 291180)
801 Garden Street, Suite 301

Santa Barbara, CA 93101

Tel.: (805) 456-1496

Fax: (805) 456-1497
cspringer@kellerrohrback.com

Respectfully submitted,

BLEICHMAR FONTI & AULD LLP

By:  /s/Lesley E. Weaver
Lesley E. Weaver

Lesley E. Weaver (SBN 191305)
Anne K. Davis (SBN 267909)
Joshua D. Samra (SBN 313050)
555 12th Street, Suite 1600
Oakland, CA 94607

Tel.: (415) 445-4003

Fax: (415) 445-4020
lweaver@bfalaw.com
adavis@bfalaw.com
jsamra@bfalaw.com

Plaint,;fs” Co-Lead Counsel
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What info is
available?

About Me

Account Status History

Active Sessions

Address

Ads

Ads Clicked

Ad Topics

Advertising ID

Alternate Name

Apps

Articles

Autofill Information

Chat

Exhibit A

What is it?

Information you added to the About section of your
timeline like relationships, work, education, where you
live and more. It includes any updates or changes you
made in the past and what is currently in the About
section of your timeline.

The dates when your account was reactivated,
deactivated, disabled or deleted.

All stored active sessions, including date, time,
device, IP address, machine cookie and browser
information.

Your current address or any past addresses you had
on your account.

Ads you've recently viewed.

Dates, times and titles of ads clicked (limited retention
period).

A list of topics that you may be targeted against based
on your stated likes, interests and other data you put
in your timeline.

The unique advertising identification numbers
provided by your mobile device. These numbers are
used to show you ads on the apps you use on your
device.

Any alternate names you have on your account
(example: a maiden name or a nickname).

All of the apps you have added.

Articles you've recently read.

Information you've provided, such as your address,
that is used to pre-fill messages when you contact a
business through Messenger.

A history of the conversations you've had on
Facebook Chat (a complete history is available
directly from your messages inbox).

Source: What categories ¢ f my Facebook data are available to me?,
https://www.facebook.com/help/930396167085762, Table 2, Ir formation you can download
using the Download Your Ir.formation tool (last visited Sept. 18, 2020).

Where can |
find it?

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded

Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Chat Rules

Check-ins

Currency

Current City

Date of Birth

Dating

Device ID

Device Locale

Education

Emails

Email Address
Verifications

Events

Event Contacts You've
Blocked

Event Interactions

Events Visited

Facebook Live Videos

Facebook Watch
Topics for
Recommendations

Chat Rules you've accepted.

The places you’ve checked into.

Your preferred currency on Facebook. If you use
Facebook Payments, this will be used to display
prices and charge your credit cards.

The city you added to the About section of your
timeline.

The date you added to Birthday in the About section
of your timeline.

The number of times you've recently visited the Dating
section of Facebook.

The unique identification numbers provided by the
devices you use to log into Facebook.

The country and language from which you're
accessing Facebook as determined by the devices
you're using.

Any information you added to Education field in the
About section of your timeline.

Email addresses added to your account (even those
you may have removed).

A history of when you've verified your email address.

Events you’ve joined or been invited to.

People you've blocked from inviting you to events.

The number of times you've recently visited the
Events section of Facebook.

Event pages you've recently visited.

Live videos you've recently watched.

A collection of topics that is used to show you relevant
videos in the Facebook Watch tab. The topics are

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Facial Recognition
Data

Family

Favorite Quotes

Followers

Friends

Friend Requests

Friends You See Less

Fundraisers

Gender

Groups

Group Interactions

Groups Visited

Hometown

Instant Games

IP Address Activity

based on your previous interaction history with things
like links, videos, photos and Pages you've liked.

A unique number based on a comparison of the
photos you're tagged in. We use this data to help
others tag you in photos.

Friends you've indicated are family members.

Information you’'ve added to the Favorite Quotes
section of the About section of your timeline.

A list of people who follow you.

A list of your friends.

Pending, sent and received friend requests.

Friends whose activity you've chosen to see less of on
Facebook.

Fundraisers you've recently viewed.

The gender you added to the About section of your
timeline.

A list of groups you belong to on Facebook.

The number of times you've interacted with Groups on
Facebook.

Groups you've recently visited.

The place you added to hometown in the About
section of your timeline.

A copy of the ID you submitted to confirm your identity
and to help improve our automated systems for
detecting fake IDs and related abuse.

Instant Games you've played.

Your recent activity from specific IP addresses.

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Personal Data

Request

Downloaded
Info

Downloaded
Info
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IP Address Message
Activity

IP Address Payment
Activity

Language Settings

Last Location

Linked Accounts

Live Video
Subscriptions

Logins

Logouts

Marketplace
Categories

Marketplace
Interactions

Marketplace ltems
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Your recent message activity from specific IP Downloaded
addresses. Info
Your recent payment activity from specific IP Downloaded
addresses. Info
Your preferred language settings. :Ir)ﬁgvnloaded

. . . Downloaded
Your most recent location determined by your device. Info
Accounts you've linked to your Portal. :Ir)ﬁgvnloaded
Scheduled Live videos you've subscribed to. :Ir)ﬁgvnloaded
IP address, date and time associated with logins to Downloaded
your Facebook account. Info
IP address, date and time associated with logouts Downloaded
from your Facebook account. Info
. . . Downloaded
Categories you've recently viewed. Info
Your recent interactions on Marketplace. :Ir)ﬁgvnloaded
. . Downloaded
ltems you've recently viewed.
Info
. . . Downloaded
Services you've recently viewed. Info

Marketplace Services

Matched Contacts

Menu Items

Messages

Messenger Contacts
You've Blocked

Milestone Notifications

Contact information that may be associated with your
account.

Areas of Facebook you've recently accessed through
the main menu.

Messages you’ve sent and received on Facebook.
Note, if you've deleted a message it won't be included
in your download as it has been deleted from your
account.

Contacts you've blocked on Messenger.

Notifications about your activity milestones, such as
the number of reactions on a post, you've received
and dismissed.

Personal Data

Request
Downloaded

Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Mobile Service
Provider and Country
Code

Name

Name Changes

News Feed Topics for
Recommendations

News Topics for
Recommendations

Notification ID

Page Notifications

Page Visits

Page Transparency
Notices

Pages You Admin

Pages You've
Recommended

Pending Friend
Requests

People

People Viewed

Phone Numbers

The service provider and country code associated
with your phone number.

The name on your Facebook account.

Any changes you’ve made to the original name you
used when you signed up for Facebook.

A collection of topics that is used to show you relevant
public posts in parts of your News Feed. The topics
are based on your previous interaction history with
things like links, videos, photos and Pages you've
liked.

A collection of topics that is used to show you relevant
articles in the News tab. The topics are based on your
previous interaction history with things like posts,
videos, photos and Pages you've liked.

The identification numbers that we use to send you
Facebook notifications on your device.

Chat notifications you've dismissed from Pages you
visit.
Pages you've recently visited.

A list of pages that you've received and dismissed
notices from.

A list of pages you admin.

Pages you've recommended to others.

Pending, sent and received friend requests.

People and friends you've interacted with recently,
including comments and reactions.

People you've recently viewed when new friends were
suggested to you.

Mobile phone numbers you’ve added to your account,
including verified mobile numbers you've added for
security purposes.

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded

Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Photos

Photo Effects

Photos Metadata

Platforms

Pokes

Political Views

Preferred Language for

Videos

Previously Removed

Contacts

Primary Location

Profile Visits

Recent Activities

Recently Visited

Record Details

Registration Date

Religious Views

Removed Friends

Photos you’'ve uploaded to your account.

A list of the photo effects you've used.

Any metadata that is transmitted with your uploaded
photos.

Platforms you've used to log into Facebook, such as
the Facebook app or a browser.

A list of who's poked you and who you've poked. Poke
content from our mobile poke app is not included
because it's only available for a brief period of time.
After the recipient has viewed the content it's
permanently deleted from our systems.

Any information you added to Political Views in the
About section of timeline.

The preferred language for videos as determined by
videos you've previously viewed.

Friends you've recently removed but added back.

Your primary location is determined by information we
use to support Facebook Products, such as the
current city you entered on your profile and your
device connection information.

People whose profiles you've recently visited.

Actions you’ve taken and interactions you’ve recently
had.

Videos and shows you've recently visited.

Details included in some administrative records.

The date you joined Facebook.

The current information you added to Religious Views
in the About section of your timeline.

People you've removed as friends.

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded

Info

Downloaded
Info

Downloaded

Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Saved Post Reminders

Screen Names

Secret Conversations

Secret Conversations
You've Reported

See First

See Less

Selected Language

Session Type

Show Pages

Shows

Spoken Languages

Status Updates

Time Spent

Time Viewed

Timezone

Work

Videos

Reminders you've received after you've saved a post.

The screen names you’ve added to your account, and

the service they’re associated with. You can also see
if they’re hidden or visible on your account.

A list of the times you've used Secret Conversations
in Messenger.

A list of the secret conversations you've reported to
Facebook.

Profiles and Pages you've recently chosen to see first
in your News Feed.

Profiles and Pages you've recently chosen to see less

of in your News Feed.

The language you've selected to use Facebook in.

Your current active session types.

A list of the Show Pages you’ve viewed and the
videos you’'ve watched from them.

A list of the individual videos you’ve watched.

The languages you added to Spoken Languages in
the About section of your timeline.

Any status updates you’ve posted.

The amount of time you’ve spent watching videos
from a Show Page.

The amount of an individual video you’ve watched.

The timezone you've selected.

Any current information you’'ve added to Work in the
About section of your timeline.

Videos you've posted to your timeline.

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Video Creator Pages

Videos You've
Removed

Your Facebook Activity

Your Pinned Posts

Video creator Pages you've recently viewed.

Videos you've removed from your Watch list.

A history of when you've accessed Facebook.

Posts you've pinned on your timeline.
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Downloaded
Info

Downloaded
Info

Downloaded
Info

Downloaded
Info
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Pages 1 - 22
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
Before The Honorable Jacqueline Scott Corley, Magistrate Judge
IN RE FACEBOOK, INC. CONSUMER

PRIVACY USER PROFILE

LITIGATION.

)
)
) NO. 18-MD-02843 VC (JSC)
)

San Francisco, California
Friday, August 14, 2020

TRANSCRIPT OF REMOTE VIDEOCONFERENCE PROCEEDINGS

APPEARANCES VIA ZOOM:

For Plaintiffs:
KELLER ROHRBACK LLP
1201 Third Avenue, Suite 3200
Seattle, Washington 98101
BY: DEREK W. LOESER, ATTORNEY AT LAW
DAVID J. KO, ATTORNEY AT LAW

BLEICHMAR, FONTI & AULD LLP
555 - 12th Street, Suite 1600
Oakland, California 94607

BY: LESLEY E. WEAVER, ATTORNEY AT LAW
ANNE K. DAVIS, ATTORNEY AT LAW
ANGELICA M. ORNELAS, ATTORNEY AT LAW
MATTHEW P. MONTGOMERY, ATTORNEY AT LAW

For Defendants:
GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue
New York, New York 10166-0193
BY: ORIN SNYDER, ATTORNEY AT LAW

(APPEARANCES VIA ZOOM CONTINUED ON FOLLOWING PAGE)

Reported Remotely By: Ana M. Dub, RDR, CRR, CCRR, CRG, CCG
Official Reporter, CSR No. 7445
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APPEARANCES VIA ZOOM:

For Defendants:

BY:

(CONTINUED)

GIBSON, DUNN & CRUTCHER LLP
Trammell Crow Center

2001 Ross Avenue, Suite 2100
Dallas, Texas 75201

RUSSELL H. FALCONER, ATTORNEY AT LAW

GIBSON, DUNN & CRUTCHER LLP

333 $. Grand Avenue

Los Angeles, California 90071
DEBORAH L. STEIN, ATTORNEY AT LAW

GIBSON, DUNN & CRUTCHER LLP
1881 Page Mill Road
Palo Alto, California 94304

MARTIE KUTSCHER CLARK, ATTORNEY AT LAW
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Friday - August 14, 2020 8:27 a.m.

PROCEEDINGS

---000---

THE CLERK: We're a minute early, but court is now in
session. Let's see. Calling Civil Action 18-MD-2843, In Re
Facebook, Inc. Consumer Privacy User Profile Litigation.

Counsel, starting with plaintiff, can you please state
your appearance.

MS. WEAVER: Sure. This is Lesley Weaver of Blakemar
Fonti & Auld. With me is Anne Davis and Angelica Ornelas.

And I see that Matt Montgomery actually is not -- he
should be with us. So he should probably be elevated. I
apologize. I missed him before. Don't tell him.

MR. LOESER: Good morning. You have Derek Loeser from
Keller Rohrback.

THE COURT: Good morning.

MR. KO: Good morning, Your Honor. Nice to see you
again. David Ko, Keller Rohrback, also on behalf of
plaintiffs.

THE COURT: Good morning.

And here comes Mr. Montgomery. He's here.

All right. And for Facebook?

MR. SNYDER: Good morning, Judge. It's Orin Snyder
from Gibson Dunn with my colleagues, Deb Stein, Martie Kutscher

Clark, and Russ Falconer.

0190



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Good morning.

Okay. Thank you for your statement.

Let's see. It sounds like there are not too many things
to discuss. Let's just start.

The search terms you're working on, I will just make this
observation. I do think it would be unreasonable to insist
that all terms apply to all custodians. That just can't be
right. People have different positions. So I give you that
guidance in working on that.

Now, with respect to the data about plaintiffs, let's go
through. And why don't plaintiffs tell us what is the data
that you're missing that you think is relevant. So one thing
you've identified is the data about what data about the
plaintiffs was shared with advertisers. Is that correct?

MS. WEAVER: That is correct in general terms,
Your Honor. Basically, what has been produced to us is
user-facing data through an Access Your Account tool, for the
most part.

Now, I want you to know that we have reviewed all of the
plaintiffs' data with more than one pass-through. We've done
targeted searches. We've had 18 people, and more at times,
going through the documents. So we're pretty familiar with
what's there.

There are two problems that we have. The first is that

Your Honor ordered us last -- two weeks ago to discuss
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precisely what has been produced and precisely what is the data
that is being withheld.

And we -- in the course of our meet-and-confer sessions,
Facebook did not identify the examples that they put in their
statement. We did<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>